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Vs.

CASE NO.
AGENCY FOR HEALTH CARE ADMINISTRATION
CIRCUIT: 17 Broward
UNIT: AHCA

RESPONDENT.
/

FINAL ORDER

Pursuant to notice, the undersigned hearing officer convened an administrative
hearing in this matter telephonically on December 18, 2014, at 1:42 p.m.

APPEARANCES

For the Petitioner: _

Petitioner's mother

For the Respondent: Sharon Garrison, R.N.
Registered Nurse Specialist/Fair Hearing Coordinator

STATEMENT OF ISSUE

The issue is whether the decision of the Agency for Health Care Administration to

deny the petitioner’s request for Personal Care Assistant ("‘PCA”") services is correct.
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PRELIMINARY STATEMENT

- the petitioner's mother, appeared on behalf of the petitioner,-
-“petitionel”), who was not present. Ms.-may sometimes hereinafter be

referred to as the petitioner’s “representative”.

Sharon Garrison, R.N., Registered Nurse Specialist/Fair Hearing Coordinator for
the Agency for Health Care Administration, appeared on behalf of the Agency for Health
Care Administration. Eliyn Theophilopoulos, M.D., Physician Reviewer with eQHealth
Solutions, appeared as a witness for the Agency for Health Care Administration. The
Agency for Health Care Administration may sometimes hereinafter be referred to as
"AHCA”Vor the “Agency”.

The hearing officer accepted respondent’s Exhibits “1” through “4” into evidence.
The information contained in the Exhibits was discussed during the hearing.

During the course of identifying the issue in this matter, the petitioner's mother
explained this hearing was requested to appeal the Agency’s partial denial of speech
therapy services and total denial of Personal Care Assistant services. It was determined
that the petitioner requested four units of speech therapy services, two times per week,
and that the Agency approved four units of speech therapy services, one time per week.
1t was further determined the petitioner requested Personal Care Assistant services four
hours per day, seven days per week and the Agency denied all Personal Care Assistant
services requested.

Speaking on behalf of the Agency, Dr. Theophilopoulos agreed to approve the
remaining speech therapy services which were requesfed by the petitioner, increasing

the total amount of speech therapy services approved to four units, two times per week.
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The petitioner's mother expressed her consent to the approval of the additional speech
therapy services. Therefore, the only remaining issue to be addressed in this appeal is

the denial of Personal Care Assistant services.

FINDINGS OF FACT

Based on the oral and documentary evidence presented at the final hearing and
on the entire record of this proceeding, the following findings of fact are made:

1. The petitioner is an 20-year-old male diagnosed with autism disorder.

2. Petitioner was eligible to receive Medicaid services at all times relevant to
this proceeding.

3. The petitioner is on a regular diet, ambulatory, and continent. He is able
to complete his activities of daily living (*ADL") independently but is easily distracted and
sometimes needs to be redirected. The petitioner can feed himself but needs assistance

with meal preparation.

4. The petitioner is enrolled at Broward College, where he is currently taking
one class.
5. The petitioner has recurring problems with his feet, sometimes with his

hands, and often with his lungs.

6. The petitioner's mother explained at the hearing that the petitioner has an
inability to express himself and alert her to physical issues when they occur.

7. Petitioner's mother explained that a Personal Care Assistant is needed to
monitor the petitioner to determine if any physical concerns have surfaced that need to

be addressed and to provide guidance on how those concerns should be resolved. The
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petitioner's mother explained she cannot always discern when the petitioner requires
medical care and requires assistance in this area.
8. The petitioner's Personal Care Services Plan of Care signed September 8,

2014 lists the services to be performed by a Personal Care Assistant as foliows: bathing

and grooming; oral hygiene; and other: meals.

9. The Plan of Care lists the petitioner’s only functional limitations as speech
difficuity.
10.  Inthe area dedicated to listing safety measUres required, the Plan of Care

indicates the petitioner cannot be left alone for greater than two hours.

“ll1. The petitioner's Physician Visit Documentation Form dated September 8,
2014 explains the petitioner requires assistance with activities of daily living, hygiene,
shaving, toenails, oral hygiene, and meal preparation.

12.  Eating, bathing, dressing, oral care, skin care, toileting and elimination,
incontinent care, and range of motion and positioning are considered to be activities of
daily living (“ADLs").

13.  Personal Care Assistant services may be approved by the Agency for
Health Care Administration for the purpose of assisting a patient with activities of daily
living, if a parent or caregiver is not available to provide the service.

14.  Personal Care Assistant services may not be approved by the Agency for
Health Care Administration for the purposes of providing monitoring and supervision.

15.  The petitioner lives in the family home with his mother, who has always
provided his care. The petitioner's father does not reside with the petitioner and his

mother and does not participate in the petitioner's care.
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16.  The petitioner's mother is employed part-time in the area of marketing and
public relations. Although she works from home, she sometimes has to travel to events
with clients or news media. The mother's work schedule is variable; she does not have
a set schedule.

17.  The petitioner’s mother does not have any physical limitations that limit
her ability to provide care to the petitioner. |

18.  On October 7, 2014, Angels Services, Corp., the petitioner's home health
agency, submitted a request to eQHealth Solutions for Personal Care Assistant services
to be provided four hours per day, seven days per week, for the certification October 23,
2014 through April 19, 2015.

19.  eQHealth Solutions is the Quality Improvement Organization contracted
by the Agency for Health Care Administration to review requests by Medicaid recipients
in the State of Florida for Private Duty Nursing and Personal Care Services,

20. eQHealth Solutions is charged with the responsibility of determining if a
requested service is medically necessary under the terms of the Florida Medicaid
Program. eQHealth Solutions has the authority to act as a witness for AHCA.

21.  The Home Health Services Program includes various types of assistance.
Examples include: Registered Nurse Services, Licensed Practical Nurse Services, and
Personal Care Services. Personal Care Assistant services and Home Health Aide
services are types of Personal Care Services.

22, Arequest for Personal Care Services is submitted directly to eQHealth

Solutions by a petitioner's home health agency. Once eQHealth Solutions receives the
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information, it completes a prior authorization review — it reviews the written request to

determine if the number of hours requested are medically necessary.

23.

The petitioner's request was reviewed by an eQHealth Solutions Physician

Reviewer on October 9, 2014. The Physician Reviewer denied all of the requested

services explaining that the services requested were not medically necessary. The

Physician Reviewer prbvided the following principal reasons for the denial:

The service is denied because it is for the convenience of the recipient,
recipient’s caregiver or the provider.
The service is denied because the care can be provided by the parent or
caregiver.
Submitted informaticn does not support the medical necessity for

" requested services.

24.

decision:

The Physician Reviewer provided the following clinical rationale for the

The patient is an 20 year old male with autism. The patient does not have
a gastrostomy tube or a tracheostomy. The patient is on a regular diet.
The patient’s medications include strattera, fluoxetine and xanax. The
patient is ambulatory, continent and requires minimal assistance with
activities of daily living. The patient can feed himself. The patient needs
prompting and help with meal preparation. The patient attends Broward
College on Tuesday evening. The mother is the sole caregiver and does
not have any physical limitations. The mother works as a marketing
consultant Monday to Sunday from 8:00 am to 10:00 pm with the majority
of her work being done from home. The clinical information provided does
not support the medical necessity for any personal care services. The
request for personal care services is not approved.

25.

26.

The petitioner did not request a Reconsideration Review in this matter.

CONCLUSIONS OF LAW

By agreement between the Agency for Health Care Administration and the

Department of Children and Families, AHCA has conveyed jurisdiction to the Office of

Appeal Hearings to conduct this hearing pursuant to Fla. Stat. § 120.80.

i e e e SR S P A8 s cirem
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97.  The Florida Medicaid Program is authorized by Chapter 409, Fla. Stat.,
and Chapter 59G, Fiorida Administrative Code. The Program is administered by AHCA.

28  The Florida Medicaid Home Health Services Coverage and Limitations
Handbook October 2014 (“Handbook"} is promulgated into rule by Fia. Admin. Code R.
50G-4.130(2). The Handbook describes the Home Health Services Program, which
consists of various sérvices including: Registered Nurse services; Licensed Practical
Nurse services: and Personal Care Services. All services provided under this Program,
including Personal Care Assistant services, must be determined to be medically
necessary in order to be approved under Florida Med‘icaid.

20.  This proceeding is a de novo proceeding pursuant to Fla. Admin. Code
R. 65-2.056.

30. The petitioner in the instant matter is requesting a new service. Therefore,
in accordance with Fla. Admin. Code R. 65-2.060 (1), the burden of proof is assigned to
the petitioner.

31.  The standard of proof in an administrative heéring is a preponderance of
ihe evidence. The preponderance of the evidence standard requires proof by “the
greater weight of the evidence,” (Black's Law Dictionary at 1201, 7" Ed.).

32 Section 409.905, Fla. Stat. addresses mandatory Medicaid services under
the State Medicaid Plan:

Mandétory Medicaid services.—The agency may make payments for the following

services, which are required of the state by Title XIX of the Social Security Act,

furnished by Medicaid providers to recipients who are determined to be eligible
on the dates on which the services were provided. Any service under this section

shall be provided only when medically necessary and in accordance with state
and federal law...
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(4) HOME HEALTH CARE SERVICES.--The agency shall pay for nursing and
home health aide services, supplies, appliances, and durable medical equipment,
necessary to assist a recipient living at home...

(b) The agency shall implement a comprehensive utilization management
program that requires prior authorization of all private duty nursing services, an
individualized treatment plan that includes information about medication and
treatment orders, treatment goals, methods of care to be used, and plans for
care coordination by nurses and other health professionals. The utilization
management program shall also include a process for periodically reviewing the
ongoing use of private duty nursing services. The assessment of need shall be
based on a child's condition, family support and care supplements, a family’s
ability to provide care, and a family's and child's schedule regarding work, school,
sleep, and care for other family dependents. ...

(¢) The agency may not pay for home health services unless the services are
medically necessary ...

33.  Although the terms medically necessary and medical necessity are often
used interchangeably and may be used in a variety of contexts, their definition for
Florida Medicaid purposes is contained in the Florida Administrative Code. Fla. Admin.
Code R. 59G-1.010 states:

(166) “Medically necessary” or “medical necessity” means that the

medical or allied care, goods or services furnished or ordered must:
(a)  Meet the following conditions:

1. Be necessary to protect life, to prevent significant illness or
significant disability, or to alleviate severe pain;
2. Be individualized, specific, and consistent with sympioms or

confirmed diagnosis of the illness or injury under treatment, and not in
excess of the patient’s needs;

3. Be consistent with generaily accepted professional medical
standards as determined by the Medicaid program, and not experimental
or investigational;

4. Be reflective of the level of service that can be safely
furnished, and for which no equally effective and more conservative or
less costly treatment is available; statewide; and

' 5. Be furnished in a manner not primarily intended for the
convenience of the recipient, the recipient's caretaker, or the provider.

(c)  The fact that a provider has prescribed, recommended, or
approved medical or allied care, goods or services does not, in itself,
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make such care, goods, or services medically necessary or a medical
necessity or a covered service.

34.  Since petitioner is under 21, a broader definition of medically necessary
applies to include the Eatly and Periodic Screening, Diagnosis, and Treatment Services
(EPDST) requirements. Section 409.905, Fla. Stat., Mandatory Medicaid Services
defines Medicaid services for children to include:

(2) EARLY AND PERIODIC SCREENING, DIAGNOSI!S, AND
TREATMENT SERVICES.--The agency shall pay for early and periodic
screening and diagnosis of a recipient under age 21 to ascertain physical
and mental problems and conditions and provide treatment to correct or.
ameliorate these problems and conditions. These services include all
services determined by the agency to be medically necessary for the
treatment, correction, or amelioration of these problems, including
personal care, private duty nursing, durable medical equipment, physical
therapy, occupatlonal therapy, speech therapy, respiratory therapy, and
immunizations.

35.  Section 409.913, Fla. Stat. governs the oversight of the integrity of the
Florida Medicaid Program. Section (1)(d) sets forth the “medical necessity or medically
necessary” standards, and states in pertinent part as follows

“Medical necessity” or “medically necessary” means any goods or services
necessary to palliate the effects of a terminal condition, or to prevent,
diagnose, correct, cure, alleviate, or preclude deterioration of a condition
that threatens life, causes pain or suffering, or results in illness or infirmity,
which goods or services are provided in accordance with generally
accepted standards of medical practice....

Section (1)(d) goes on the further state:

...For purposes of determining Medicaid reimbursement, the agency is the
final arbiter of medical necessity. Determinations of medical necessity
must be made by a licensed physician employed by or under contract with
the agency and must be based upon information available at the time the
goods or services are provided.
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36.  Section (1)(d) highlights that the Agency makes the final decision
regarding whether or not a requested service is medically necessary, however, the
hearing officer is the final decision making authority for the Agency. See § 120.80, Fla.
Stat.

37. For Personal Care Assistant services to be approved, the services must
not only be medically necessary but must also meet any further requirements set forth
in the Handbook.

38. Page 1-2 of the Handbook states “Personal care services provide
medically necessary assistance with activities of daily living (ADL) and age appropriate
instrumental activities of daily living (JADL) that enable the recipients to acéomplish
tasks that they would normally be able to do for themselves if they did not have a

medica! condition or disability. Medicaid reimburses for these services provided to

eligible recipients under the age of 21 years”

39. Page 1-2 of the Medicaid Handbook provides a list of personal care (ADL)

services. These services include:

Eating (oral feedings and fluid intake);

Bathing;

Dressing;

Toileting;

Transferring; and

Maintaining continence (examples include taking care of a catheter
or colostomy bag or changing a disposable incontinence product
when the recipient is unable to control his bowel or bladder
functions.

40. Personal Care Services are confined by the limitations specified in the
Handbook. An individual's service needs relating to behavioral or supervisory issues do

not supersede Handbook provisions.
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41.  The hearing officer acknowledges the petitioner may need to be monitored
or supervised due to his autism and medical conditions. However, monitoring and
supervision may be provided by any responsible}adult; a medically trained professional
is not necessary.

42.  The Handbook, on Page 1-3, defines babysitting as: “The act of providing
custodial care, daycare, afterschool care, supervision, or similar childcaré unrelated to

the services that are documented to be medically necessary for the recipient.”

43. The Handbook, on Pages 2-12 and 2-13, lists babysitting, day care or

after school care, as examples of services that are not reimbursable under the Medicaid -

home health services program.

44.  Eating, bathing, dressing, oral care, skin care, incontinent care, and
assistance with toileting may be summarized as activities of daily living. These services
may be approved and provided by a Home Health Aide if it is determined they are
medically necessary and a primary caregiver is unavailable to provide the care.” (See
Fla. Admin. Code R. 59G1.010 (111), Definition of “Home Health Aide (HHA)}").

45.  Appendix L of the Handbook discusses “Medicaid Review Criteria for
Personal Care Services” and sets forth each of the allowable personal care tasks and
general time allowance for each task.

46. The definition of medical necessity set forth in Fla. Admin. Code R. 59G-
1.010 (166)(a) explains goods or services furnished or ordered must:

(5)  Be furnished in a manner not primarily intended for the convenience of the
recipient, the recipient's caretaker, or the provider.
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47. The Handbook, also on Page 2-19, discusses the requirement of parental
responsibility. It explains

...parents or legal guardians must provide assistance with activities of
daily living (ADLs) and instrumental activities of daily living (IADLs) for
their child, to the fullest extent possible. If parents or legal guardians need
training to safely perform these ADL and IADL tasks, the home health
services provider must provide training and document the methods used
to train the parent or legal guardian in the medical record. [f the parents or
legal guardians are willing and capable of providing more than ADL and
IADL care, private duty nursing can be authorized to supplement the care
provided by those parents or legal guardians.

Medicaid can reimburse services rendered to a recipient whose parent or
legal guardian is not available or able to provide ADL or IADL care.
Supporting documentation must accompany the prior authorization
request in order to substantiate a parent or legal guardian’s inability to
participate in the care of the recipient (i.e., work or school schedules and
medical documentation....

48  The above paragraphs highlight that the Home Health Services Program
is a supplemental program. It is designed to supplement the care provided by the
parents or caregivers and is not intended to assurhe the care of the patient under any
circumstances. Parents and caregivers must participate in providing care to the fullest
extent possible.

49,  Page 2-21 of the Handbook discusses banking .of hours and flex hours. It
explains as follows:

Medicaid does not allow “banking of hours” or “flex hours.” Only the

number of hours that are medically necessary can be approved. Home

health service providers must request only the number of hours that are

expected to be used and must indicate the times of day and days per
week the hours are needed. '
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50. Since the mother's work schedule is completely variable and cannot be
pinpointed with any amount of accuracy, the hours requested fall within the definition of
flex hours. The Handbook clearly states that flex hours may not be approved.

51.  Additionally, there is no documented medical necessity for the provision of
Personal Care Assistant services. The testimony and documentary evidence submitted
at the hearing indicate that the petitioner is able to perform his activities of daily living
independently with the exception that he sometimes requires redirection.

52. Based on the oral and documentary evidence presented at the final
hearing and on the entire record of this proceeding, it is determined that the Agency for
Health Care Administration correctly denied the petitioner's request for Personal Care
Assistant services. Therefore, the petitioner has not met his burden of proof in this
matter.

53. Inrendering this decision, the undersigned hearing officer reviewed all
conditions of “medical necessity” and Personal Care Assistant duties set forth in the
Florida Administrative Code and the rules governing the Florida Medicaid program.

DECISION

The petitioner's appeal is hereby DENIED.

NOTICE OF RIGHT TO APPEAL

This decision is final and binding on the part of the agency. If the petitioner
disagrees with this decision, the petitioner may seek a judicial review. To beginthe
judicial review, the petitioner must file one copy of a "Notice of Appea!” with the Agency
Clerk, Agency for Health Care Administration, 2727 Mahan Drive, Tallahassee, FL
32308-5403. The petitioner must also file another copy of the "Notice of Appeal” with
the appropriate District Court of Appeal. The Notices must be filed within thirty (30) days
of the date stamped on the first page of the final order. The petitioner must either pay
the court fees required by law or seek an order of indigency to waive those fees. The
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petitioner is responsible for any financial obligations incurred as the agency has no
funds to assist in this review.

DONE and ORDERED this é 2 °/l\day of L , 2015,

in Tallahassee, Florida. P
ﬂ,&/v {

Peter J. Tsami

Hearing Officer

Building 5, Room 255

1317 Winewood Boulevard
Tallahassee, FL 32399-0700

Office: 850-488-1429

Fax: 850-487-0662

Email: Appeal_Hearings@dcf.state.fl.us

Copies Furnished To: _ Petitioner

Sharon Garrison, Field Office Area 10 Medicaid

P ~.




