HheEldSES,
ANdyocate

Vol. XVII, No. 3
Fall 2009

wwuw.eldersection.org




y The Elcler Law A(lvocate

Established 1991
A publication of the Elder Law Section of The Florida Bar

Babette B. Bach, Sarasota

Chair
Contents:
Leonard E. Mondschein, Miami
Chair-elect Message from the chair:

. The Elder Law Section’s newest identity CrisiS.......ccccceeeeevveeeeeennnn. 3

Enrique Zamora, Coconut Grove
Administrative Law Division Chair Tax-free planning opportunity for long-term care expenses................... 5
Twyla L. Sketchley, Tallahassee Empathy and our role as counselors ...........ccceeeeevoeeeviceviecnncenccnnncene. 7

Substantive Law Division Chai . . e .
ubstantive LA Fruiston TRdr Collier County Women’s Bar Association helps others with living wills

Jana McConnaughhay, Tallahassee and health care SUITOQALES ...............uvveeeeeeeeeeeeeeeiciireeeeeeaeeeeeeeeeeeaannns 7

Secret . . .
eererary Rainmaking 101 — Cross-Selling ..........cccceeeeveueeeiesiiieeeeeiiireeeesiiieeeanns 8

Robert Mark Morgan, Jacksonville Memb
Treasurer @IMDCT THOIDS .ttt ettt e e e e e e e 11
Patricia I. “Tish” Taylor, Stuart Exempt property under the Florida Probate Code............................... 13
Editor Ask not what your client can do for YOu ...........cccceveeceeveeceeceeceesienienens 14
Susan Trainor, Tallahassee COMMULELE TEPOTES ...veeveeveeeeereeereeeeeteeete et eeteeere e eereeseerseeseenseersenseanees 16
Copy Editor . .
The use of the Baker Act and its alternative ............ccccovvvveveeeeeeeeeanne. 20
Arlee J. Colman, Tallahassee . . . . .

Section Administrator Give a critical gift to your law practice for the holidays...................... 21

Lynn M. Brady, Tallahassee DD 4-Tiered Waiver implementation impacts aging parents of the

Layout developmentally disabled .................ccccueeeeieceeieeeeiiiiieeeiiiieeeeeeeenn 22
. .. Office of the Attorney General Medicaid Fraud Control Unit ............. 26

Statements or expressions of opinion
or comments appearing herein are Tips & Tales: QIT success without guardianship ............ccccceeeeeennen.. 29
those of the contributors and not of g / d /
The Florida Bar or the section. ummary of selected CaSCLA...............c.c..uvvvveeeeieeeeaeeeeeciciiiieeeeeeaeeeeeeenns 31
The Elder Law Advocate will be glad Fair Hearings Reported...............coueeeeeceiuvueeeieeeeeeeeeeeeccciiseeeeeaaaaeaaeeenes 32
to run corrections the issue following
the error.

EEENEEEEEEEE The deadline for the SPRING ISSUE is March 1, 2010. Articles on any topic of
interest to the practice of elder law should be submitted via email as an attachment in
MS Word format to Patricia 1. “Tish” Taylor, Esquire, pit@mcsumm.com, or call Arlee
Colman at 800/342-8060, ext. 5625, for additional information.

Advertise in The Advocate

The Elder Law Section publishes three issues of The Elder Law Advocate per year. The
deadlines are March 1, July 1 and November 1. Artwork may be mailed in a print-ready
format or sent via email attachment in a .jpg or .tif format for an 8-%2 x 11 page.
Advertising rates per issue are: Full Page $750

COVER ART: Half Page $500
Quarter Page $250

« : ”»
Flor"lda Manatee,” pastels, The newsletter is mailed to section members, Florida law libraries and various state
artist — Arlee J. Colman. agencies. Circulation is approximately 1,900 in the state of Florida.

www.ArtbyArlee.com Interested parties, please contact Arlee Colman at acolman @flabar.org or 850/561-5625.

11/09



The Elder Law Section’s newest
identity crisis

In June, during my first Executive
Council meeting as section chair, Da-
vid Lillesand made a bold motion.
He moved to rename the Elder Law
Section to the “Elder and Disability
Section of The Florida Bar.” Wow,
I thought, how typical of David to
present the most controversial and
provocative item possible for my ten-
ure. Instantly I knew it was going to
be an interesting year. The sparks
have been flying.

I employed the time honored tradi-
tion of all flabbergasted leaders; I ap-
pointed an ad hoc committee to study
the motion. I appointed Len Monds-
chein, chair-elect of the section, and
David Lillesand as co-chairs of the
committee after it became clear they
held opposing views.

The purpose of the ad hoc commit-
tee is to study whether or not it will
be in the best interest of the Elder
Law Section to change our name to
the Elder and Disability Section of
The Florida Bar. I have asked the
committee to study the pros and cons
of this issue and to present its results
at our Executive Council meeting on
Jan. 14 in Orlando. At that time, the
committee will present its recommen-
dation along with its analysis. This
will enable the Executive Council to
have a thorough investigation prior
to voting on the motion.

The Name Change Committee con-
sists of a stellar group of past and
present leaders of the Elder Law Sec-
tion and includes Len Mondschein,
David Lillesand, Linda Cham-
berlain (past chair, 2008), Emma
Hemness (past chair, 2007), John
Staunton (past chair, 2006), Chris
Likens (past chair, 2005), Scott
Solkoff (past chair, 2004), Charlie
Robinson (past chair, 1997), Ira
Wiesner (past chair, 1993), Alice Re-
iter Feld (past president of AFELA),
Enrique Zamora (current admin-
istrative chair), Twyla Sketchley
(current substantive chair), Robert

Morgan (current treasurer), Greg
Glenn (developmental disabilities
committee chair), Carolyn Landon
(guardianship committee co-chair)
and Marty Cohen (tax guru).

I can’t thank the committee mem-
bers enough for coming forward and
offering their time, experience and
wisdom. The committee has held fre-
quent meetings via phone and has
generated almost 300 emails since
its inception in June. Some have been
rather colorful.

Because this has been so contro-
versial, I have requested an opinion
from Bar Counsel Paul Hill as to
the correct voting procedures. This
vote promises to be monumental and

Message
\ ,T; from
N the
chair
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Bbette B. Bach

will require approval by the Board
of Governors of The Florida Bar. If
we vote for the name change, we are
embracing a new core area of practice
and are inviting into our section ap-
proximately 1,500 Florida attorneys
who practice social security disabil-
ity cases. (There are currently 1,532
members of the Elder Law Section.)
This would be a profound change.
There is also a compelling sense that
this opportunity may not be available
later if it is rejected. There is an un-
comfortable sense of urgency as well
as discord.

I invite all section members to
attend this important Executive
Council meeting and to make your
views heard. We will provide time
for members’ comments before the

Executive Council votes. We ask that
each member limit his or her com-
ments to two minutes so we can ac-
commodate everyone who wishes to
speak. (Please note, while section
members are welcome to attend the
meeting and to express their views,
only council members are eligible to
vote on this matter.)

Some committee members have
suggested that more time is needed.
As chair, I believe six months is ad-
equate time to analyze the pros and
cons of this proposal. Given the cali-
ber of the committee and its diligent
meeting schedule, I doubt that more
time would produce new concepts.
Delaying the decision process only
paralyzes our section. We have this
wonderful opportunity to think criti-
cally about who we are and what we
are all about. The last five months has
produced some extremely eloquent
and insightful discussions.

It is not the role of the committee
members to lobby or cajole or per-
suade one another. It is the commit-
tee’s job to present both sides before
the vote.

I believe every section member has
an opinion on this issue and almost
every member cares deeply about the
outcome. I have asked the committee
to present its recommendation and
the pros and cons of this proposal
in writing by the end of December
so this information can be posted on
our website and emailed to all section
members.

This is a vote about our mission
and our future direction. It will be
contentious. May the best interest of
our section prevail.

Regardless of the outcome, we will
thrive only if we remain that special
kind of section whose members un-
conditionally support one another
and advance our clients’ interests
over and above competition with our
colleagues.
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Tax-free planning opportunity for

long-term care expenses

by Marc J. Soss, Esq.

The aging demo-
graphics of the Unit-
ed States coupled
with the Pension
and Recovery Act of
2006 (PPA) and the
Deficit Reduction
Act of 2007 (DRA)
have provided an
excellent planning
opportunity to cre-
ate tax efficient ve-
hicles to solve a client’s long-term care
planning needs. Beginning on Jan. 1,
2010, a tax-free planning option will
become available for individuals who
desire to provide for long-term medi-
cal care by using an existing annuity
or life insurance contract purchased
after 1996. While not a new concept (it
dates back to 1997), the 2010 tax-free
planning opportunity may be beneficial
to an individual with a larger than
needed life insurance policy death ben-
efit, unaffordable monthly or annual
premiums, an underperforming or ma-
tured deferred annuity contract or the
desire to incorporate long-term medical
care into his or her estate plan.

Under the PPA’s provisions, an-
nuity funds may be withdrawn com-
pletely tax-free on a FIFO (first-in,
first-out) basis for long-term care
benefits (amending Section 72(e) of
the Internal Revenue Code). The PPA
also includes a “1035 exchange” option
that allows for the tax-free and penal-
ty-free basis withdrawal of the entire
annuity value for qualified long-term
care expenses. However, no income
tax deduction will be allowed for any
payment made from the cash surren-
der value of a life insurance contract
or the cash value of an annuity con-
tract for coverage under a qualified
long-term care insurance contract
(Section 213(a) of the Code).

This benefit is further enhanced by
the modification of the Medicaid “look
back” period from 32 months to 60
months for transferred assets and the
authority for all states to adopt “part-
nership long-term care insurance
plans” under the DRA. The qualified
partnership plans allow an insured to

“exclude an amount of assets equal to
the value of the benefits purchased in
a long-term care partnership policy
from Medicaid qualification.”

Implications

The benefits of converting an
existing annuity or life insurance
contract include 1) no surrender charge
will apply to account withdrawals for
qualifying long-term care expenses; 2)
withdrawals for qualifying long-term
care expenses will be categorized as a
tax-free reduction of basis; 3) a spouse
can be added to a policy for long-term
care purposes; 4) 10 percent free
withdrawal provision for non-long-
term contract withdrawals; 5) ability
to purchase an optional lifetime long-
term care provision with guaranteed
premiums; and 6) the annuity’s cash
will remain available if the long-term
care portion of the policy is never
used. However, the conversion will
also result in 1) the commencement
of a new surrender charge period for
the contract; 2) medical underwriting
(at a time when the individual’s health
may be declining); 3) health care
benefits that are limited in scope and

to a specified number of years; and
4) the cost of the long-term care rider
reducing the annuity’s tax-deferred
income stream. In addition, the typical
policy will contain a two-year waiting
period from the time the annuity
is purchased before benefits can be
activated and a 90-day “elimination
period” once a claim is filed.

Conclusion

A hybrid policy of this nature should
not be used as a substitute for compre-
hensive long-term care insurance. It
is recommended that these policies
be used only when an individual can’t
afford or is uninterested in compre-
hensive long-term care insurance.

Mare J. Soss, Esq., practices in the ar-
eas of estate and tax planning; probate,
trust and guardianship administration
and litigation; and corporate law in
Southwest Florida. He has published nu-
merous articles and has been quoted in
Forbes.com, Fox Business, the Naval Re-
serve Association’s magazine, the Rhode
Island Bar’s magazine, Bradenton Her-
ald, Lawyers USA and Military.com.
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The Educated
Choice In Real Estate

Asset protection for your clients through
income producing properties!

An Additional Income Stream for You!
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Ask me how!

Buddy Keene
Cell: 813.727.7110
E-mail: Buddy.Keene@GreatBlue.us

CEO/Managing Broker
Great Blue Real Estate Marketing Systems Inc.
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Specialized Wealth Management for Law Firms and Attorneys

Law firms are built on the ability to think one step ahead. At SunTrust, we can help you stay
on point with financial services that manage everything from cash flow to fraud protection.

To schedule a conversation with a Client Advisor from our Private Wealth Management Legal
Specialty Group, call 866.923.4767 or visit us at suntrust.com/law.
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Live Solid. Bank Solid.”

Treasury and Payment Solutions Lending Investments Financial Planning

Deposit products and services are offered through SunTrust Bank, Member FDIC.

Securities and Insurance Products and Services: Are not FDIC or any other Government Agency Insured - Are not Bank Guaranteed - May Lose Value

SunTrust Private Wealth Management Legal Specialty Group is a marketing name used by SunTrust Banks, Inc., and the following affiliates: Banking and trust products and services are provided by
SunTrust Bank. Securities, insurance (including annuities and certain life insurance products) and other investment products and services are offered by SunTrust Investment Services, Inc., an SEC-
registered investment adviser and broker/dealer and a member of FINRA and SIPC. Other insurance products and services are offered by SunTrust Insurance Services, Inc., a licensed insurance agency.

SunTrust Bank and its affiliates and the directors, officers, employees, and agents of SunTrust Bank and its affiliates (collectively, “SunTrust”) are not permitted to give legal or tax advice. Clients of
SunTrust should consult with their legal and tax advisors prior to entering into any financial transaction.

©2009 SunTrust Banks, Inc. SunTrust is a federally registered service mark of SunTrust Banks, Inc. Live Solid. Bank Solid. is a service mark of SunTrust Banks, Inc.
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Empathy and our role as counselors

by Brian Street

For those of us who practice in
the fields of probate and estate plan-
ning, it is a constant reality that our
chosen field will necessitate working
with distraught and grieving clients.
Whether they are anticipating or in
the process of grieving the loss of a
loved one, ours is a practice that fre-
quently touches upon the edges of an
inevitable human condition: death. It
is, therefore, a field that requires the
touch of compassion to accompany
our legal counsel.

Although the nomenclature of our
chosen field relates technically to
our role as counselors at law, it is im-
portant to remember that we occupy
positions of trust and confidence with
our emotionally vulnerable clients
that often transcend that of prag-
matic advisor and legal advocate.
Ours is also a profession of general
advice and counsel, and one that of-
ten requires the touch of sympathetic
humanity—the kindness of a soft
word or the loan of a friendly ear.

Our field is one colored by grief and
loss, but also one that can bring great
contentment through easing difficult
times for our clients. Too often in our
roles as litigators or advocates, we
lose sight of the fact that ours is as
much a helping profession as that of
a nurse, a social worker or a doctor.
Simply by practicing basic empathy
and understanding in going about our
professional obligations, we have the
unique power to ease anxiety, provide
much needed reassurances and take
proactive steps to make the passing of
aloved one more bearable. We should
never lose sight of our ability as well
as our moral obligation to take the
chance to do so whenever possible.

We can never be nor should we ever
attempt to become the sole source of
moral and emotional support for our
clients; our roles as advisors would be
compromised by such a relationship.
Boundaries are important and should
always be maintained.

But in our daily practice, we should
always remember that our role does
not require us to be dispassionate or
distant—quite the contrary. Our cli-
ents, particularly those that come to
us for probate or estate planning ser-

vices, may frequently be looking not
only for valuable legal counsel, but
also for a basic modicum of empathy
and compassion. Through the simple
acts of listening to an occasional story
or inquiring after the family’s well-
being after a great loss, we can often
provide a feeling of acceptance and
understanding that makes these great
transitions slightly more bearable for
our grieving or anxious clients. Always
remember that we have more power to
provide peace of mind than we may re-
alize and that a truly empathetic coun-
selor—one who both exhibits compas-
sion and provides valuable, practical

legal advice—is an invaluable asset.

Brian Street graduated from the Flor-
ida State University College of Law
and practices primarily in real prop-
erty litigation, probate and estate plan-
ning at the Longwood office of Rose,
Sundstrom & Bentley LLP. He works
frequently with patients and families
associated with the local hospice orga-
nization and gives educational presen-
tations to hospice patients, friends and
families to help ease the legal anxiety
that accompanies the passing of a loved
one. He can be reached at bstreet@
rsbattorneys.com.

Collier County Women’s Bar
Association helps others with
living wills and health care

surrogates

The Collier County Women’s Bar
Association (CCWBA), through the
leadership of Starling Hendriks, has
instituted a program to educate and
inform low-income individuals about
the importance of memorializing their
final wishes in the form of a living will
as well as designating a surrogate
to make health care decisions in the
event they are unable.

In conjunction with Legal Aid
Services of Collier County (LASCC)
and the Neighborhood Health Clinic
(NHC) in Naples, the CCWBA is pre-
paring brochures (in English, Spanish
and Creole) for distribution to patients
of the NHC to educate them about the
importance of living wills and desig-
nating a health care surrogate.

“Reaching this target group with
these critical documents is a tremen-
dous public service,” says Elder Law
Section member and Florida Bar
Board of Governors member Laird
A. Lile of Naples.

The organizations plan to hold
quarterly legal aid clinics in both
the Naples and Immokalee areas

to reach out to the general public
regarding the importance of advance
planning documents. The CCWBA
and the LASCC will work in conjunc-
tion to recruit volunteer attorneys to
meet with individuals one-on-one to
discuss these documents and to assist
with their preparation. The organiza-
tions anticipate reaching 10,000 low-
income members of the public.

Mark your
calendar

Elder Law Certification
Review Course
January 21-22, 2010
Hilton Orlando

Spring Issue ELS Advocate
Article Deadline:
March 1, 2010
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Rainmaking 101 — Cross-selling

by Mark Powers and Shawn McNalis

In this issue we
will discuss sev-
eral ways to mar-
ket your services
to existing clients.
This is called “cross-
selling” and is one
of the least expen-
sive marketing op-
tions available to
you. Why? Because
you’ve already
spent the time, money and effort to
get these clients in the door—there are
minimal marketing
costs associated
with continuing to
serve them, and
therefore they are
more profitable.

In cross-selling
you educate your
present and past
clientele about your
range of services,
with the hope that
they will want to use more of what

]
M. POWERS

S. MCNALLIS

Cross-

Dear _ _— — (Name):
We at (firm name)
with you on t

i ddition
r trust in us. Iq a ' '
}ili(;lrln has expertise 1n & wide varie
including the following:

e Guardianship
e Medicaid & Governme

e Long-Term Care

We would be delighted to ass

matters or transaction o
assistance of an attorney. o
consultation at no charge to you.

Please give us a call i
tance.

Sincerely,
(Name)

selling letter #1

enjoyed meeting at

. will.
he drafting of glol(ﬁ:fer our thanks for

take this opportunity ifhaiy to estate planning, our
ty of legal matters

nt Benefits

ist you in any future

in which you may need
> W f;’er a}L’n initial half-hour

f we can be of further assis-

you have to offer. This includes clients
who might need advanced services in
the same practice area you’ve served
them in the past as well as clients
who could be served by another prac-
tice area altogether.

Cross-selling your client base

Select past clients by looking at
your client lists. If your client infor-
mation is on a database that allows
you to sort by given parameters or
fields, it will be easy to generate re-
ports or lists of those who meet spe-
cific criteria. If you are not that well
organized, delegate a staff member to
hand sort your files using your list of
criteria.

For example, an estate planner could
search for past clients that might need
advanced estate planning services by
sorting through the following criteria:
age, asset level, past service provided
by the law firm, whether the past cli-
ent is a business owner, whether it is
a family-owned business, etc. Develop

d working
We want to

In order to r.

at

Sincerely,
(N ame)
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Cross-selling letter #2

emed is si
small, informa] j ¥ this sit

answered. Give ugs g call at

I'look forward to seeing you again

similar lists of attributes that are reli-
able predictors of your clients’ needs
and then strategize about cross-sell-
ing or upgrading these groups. There
is a great deal of hidden revenue to
uncover in this process.

Once the sorting is complete, the
next step is to re-establish commu-
nication with the targeted group of
clients. There are several ways to do
this, but most of our clients find that
it is most effective to reconnect with a
group by sending a letter. Add as much
personalization as you can to your let-
ter to increase its effectiveness—this
should include the client’s name and
perhaps a brief handwritten note that
says something like: “I look forward
to hearing from you,” or “I have some
interesting new tools (or strategies) I'd
like to discuss with you.”

Cross-selling letter #1

The following is a sample letter
from an elder law attorney informing
the client of further services provided

(Name):




by the firm and offering a compli-
mentary consultation. This letter is
sent as part of the post-closing pro-
cess— before the relationship with

the client fades.

Cross-selling letter #2

This letter invites past clients to a
small, informal information session.
Typically these information sessions
are held in your conference room, ac-
companied by simple refreshments
and involving less than 10 people at a
time. You can also let your clients know
you will meet with them individually

to answer further questions.

Cross-selling letter #3

This letter is for the attorney who
is cross-selling within his own cli-
ent base, but it can be modified to
suit cross-selling a client who has

client files is a great deal of potential
business. It is up to you to access
it. Cross-selling is one of the easi-
est, least expensive and most ethical
ways to market your services.

Mark Powers is president of Atticus
Inc. and co-authored with Shawn Mc-
Nalis The Making of a Rainmaker: An
Ethical Approach to Marketing for Solo

Dear

he'ard from

You in the past ang

Our firm hag

Cross-selling letter #3
(Name):

Here at (firm
: name), we've he
updating our pa;t client files. We rge;g?iztelzlevfg (1)1(:5 ot
o opportu);?'l; Or some time, We would like to t nl? X
1ty to say we’ve enjoyed workij ith
you with Lol s
any further legal matters.

and Small Firm Practitioners. Both are
featured marketing writers for Lawyers,
USA. Powers founded Rainmakers™, a
simple process for attorneys at all levels
to stay focused on marketing, creating
fresh ideas and on-going accountability
to marketing. To learn more about At-
ticus or Rainmakers™, visit the Atticus
website at www.atticusonline.com or
call the Atticus office at 352 /383-0490.

our willingness to assist

worked successfully with one member
of a legal firm and is judged to be a 8rown, and we now
candidate for the services of another

attorney in the firm.

por include

part of our serviceg Gi

can be of additiong] 0

) ' al h

y?) 1I:allff hour complimentary consultat?g)%
You need to have any questiong

__(list of Practice ar

us a gall or drop by ?? is)zs p
We will make
available tq
answered.

The next step

Compose a customizable form let-

ter inviting your clients to:

e (Call and schedule an appointment
with you; or

¢ Attend a small, informational ses-
sion in your office conference room.

Remember: buried within your

Building a Betier Practice:
EHlorida Bar GLE!

Visit www.FloridaBar.org/cle,
then “Search Calendar” to view
scheduled courses.

Please give s acall at

seeing you again. - We look forward

to

Sincerely,
Name)

Quality Speakers!
RegisterOnline!
Convenient Locations!
CLE{Certification Credit!

/AudioCDs/DVDs!
LiveiWebcasts!

¢ PROTE,
o ;)
o ,

THE FLORIDA BAR
www.FloridaBar.org

24/17 at Legalspan.com
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ANNOUNCING

Y i G

THIS DECLARATION OF TRUST is made this 30th day of June 2009, by
'The Center For Special Needs Trust Administration, Inc., a Non-Profit Corpora-
tion organized under the laws of the State of Florida (the “Center”), according to
the following terms herein:

WHEREAS, the Center has established a variety of operating pooled trusts
pursuant to U.S.C. § 1396p and has extensive experience in the administration of
such trusts;

WHEREAS, the Center has also established a history of supporting agencies and

programs that relieve the societal burden of indigent guardianship;

WHEREAS, the Center has frequently used the pooled trusts under its adminis-
tration to further its objective of relieving the societal burden of indigent guard-
ianship;

WHEREAS, the Center now wishes to establish a new pooled trust that is
specifically conceived to continuing the goal of relieving the societal burden of
indigent guardianship; and,

WHEREAS, the Center also wishes to create a corresponding endowment fund
that will complement this new pooled trust by being administered consistently
with the objective of relieving the societal burden of indigent guardianship.

NOW THEREFORE, the Endowed Pooled Trust for Public Guardianship is
hereby established.

When experience matters.

THE
CENTER

l I | | l FOR SPECIAL NEEDS
TRUST ADMINISTRATION, INC.

877-766-5331 | www.SNTCenter.org
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Member news

Helen Von Dolteren-
Fournier receives
accreditation

Helen Von Dolteren-Fournier, Esq.,
has been accredited for the prepara-
tion, presentation and prosecution
of claims for veteran benefits before
the Department of Veterans Affairs.
Von Dolteren-Fournier is a founding
partner of AEGIS Law Firm PL in
Winter Park. She practices in all ar-
eas of estate planning, which includes
Medicaid planning.

Amy Fanzlaw has dual
certification

Amy J. Fanzlaw recently became
one of only seven attorneys in Florida
to achieve dual board certification by
The Florida Bar in both wills, trusts
and estates and in elder law. She
serves as president of the Craig S.
Barnard American Inn of Court LIV
in West Palm Beach and was selected
for inclusion in Florida Super Law-
yers—Rising Stars Edition 2009. She
practices law in Boca Raton.

Stetson’s elder law scholar
Rebecca Morgan receives
Treat Award

Stetson Univer-
sity College of Law’s
Professor Rebecca
C. Morgan has been
awarded this year’s
prestigious Treat
Award for Excel-
lence by the Nation-
al College of Probate
Judges. The award
was presented Oct.
2 at the annual
National College of
Probate Judges meeting in Maine. Pro-
fessor Morgan directs Stetson’s Center
for Excellence in Elder Law and is the
Boston Asset Management Faculty
Chair in Elder Law, the first faculty
chair in elder law in the country.

R. MORGAN

McConnaugh-
hay Law Group
has big year

We’ve had a
big year! McCon-
naughhay Law
Group PA is proud
to announce that
the firm’s name has
changed to Waldoch
and McConnaugh-
hay PA. Lauchlin
Tench Waldoch was
recognized for be-
ing board certified
in elder law for 10
years, and Jana E.

L. WALDOCH

McConnaughhay
was board certified
by The Florida Bar
in elder law.
J.
MCCONNAUGHHAY
Alice Reiter
Feld is
featured
speaker at
educational
seminars
Alice Reiter Feld,
board certified el-
der law attorney by A. REITER FELD

The Florida Bar and the National El-
der Law Foundation, recently was the
featured speaker at the Long Term
Care Advisory Council meeting for Vi-
tas Hospice Care in Fort Lauderdale,
where she spoke on “Elder Abuse in
the Long Term Care Setting.” She
also served as a featured speaker at
the Hospice by the Sea Ethics, Elder
Law and Hospice legal education
seminar in Boca Raton on “Beyond
Wills and Trusts: Elder Law for the
Estate Planning Attorney.” In addi-
tion, Feld was the featured speaker
for AARP members in Coconut Creek
on the topic of “Five Crucial Mistakes

Families Are Making About Medicaid,
Veterans Benefits and Long Term
Care and What You Can Do to Avoid
Them.” Finally, in August, she was
the featured speaker for the Leuke-
mia and Lymphoma Society Support
Group at Memorial Hospital West in
Pembroke Pines on “Advance Direc-
tives and End of Life Issues.” Feld has
offices in Tamarac and Delray Beach
and is past president of the Academy
of Florida Elder Law Attorneys.

Sketchley Law Firm news

Twyla Sketchley,
a Florida Bar board
certified elder law
attorney with The
Sketchley Law Firm
in Tallahassee, pre-
sented “How an
Emergency Tempo-
rary Guardian Can
Help Law Enforce-
ment in the Inves- 1 g prop gy
tigation of Crimes
Against the Elderly” on Sept. 15 at
the Attorney General’s Florida Crime
Prevention Training Institute’s Elder
Case Management—Investigation to
Prosecution. Sketchley is a member of
both The Florida Bar and the State
Bar of Montana and is a circuit civil
mediator.

Ira Wiesner appointed to
elder law panel

Board certified
elder lawyer Ira
Stewart Wiesner of
Sarasota recently
was appointed to
the Law and Ag-
ing Committee of
the American Col-
lege of Trust & Es-
tate Law. He is a
fellow and former
president of the
National Academy of Elder Law At-
torneys.

I. WEISNER
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litigation

financial crimes
exploitation

DPA mis — use

(561)
514-0906

www.pankauskilawfirm.com
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LAW FIRM
P.L.LC

west palm beach - state-wide
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Exempt property under the Florida

Probate Code:
2009 amendments to Florida Statute §732.402
and statutory exemptions

by Alex Cuello

In Florida there
is constitutionally
exempt property
and statutorily
exempt property
under the Florida
Probate Code. Both
exemptions provide
protection from
creditors’ claims.
One of the more
coveted exemptions
is the homestead exemption found in
Section 4, Article X, of the Florida
Constitution. The Florida Probate
Code supplements the constitutional
exemptions by statutorily including
additional assets as exempt from the
claims of creditors.! “This statute
is intended to protect the surviving
spouse and children by preserving
a portion of the decedent’s estate
against the claims of unsecured credi-
tors.”? Specifically, F.S. §732.402 pro-
vides that “[i]f a decedent was domi-
ciled in this state at the time of death,
the surviving spouse, or, if there is
no surviving spouse, the children of
the decedent shall have the right to a
share of the estate of the decedent ...
being designated ‘exempt property.”

During the 2009 Florida Legisla-
tive Session, CS/HB 599 was passed
and signed into law by Governor
Crist amending F.S. §732.402. The
amendments revise criteria for cer-
tain household items, motor vehicles
and tuition programs as exempt.? The
act’s effective date is July 1, 2009.4

The household furnishing exemp-
tion was doubled. As amended, statu-
torily exempt property shall consist of
household furniture, furnishings and
appliances in the decedent’s usual
place of abode up to a net value of
$20,000 as of the date of death.® Just
because the household furnishings
are found on the date of death at the
decedent’s usual place of abode does
not bring them into the estate. “Sec-
tion 732.402 is not intended to, and

A, CUELLO

does not, deprive the surviving fam-
ily members or third parties of their
existing rights to personal property
within the decedent’s home at the time
of the decedent’s death.”® However, the
personal representative may maintain
an action of replevin to recover posses-
sion of estate property not voluntarily
surrendered upon demand or to deter-
mine title to the property.”

The automobile exemption is now
limited to “two motor vehicles as de-
fined in s.316.003(21), which do not,
individually as to either such motor
vehicle, have a gross vehicle weight
in excess of 15,000 pounds, held in
the decedent’s name and regularly
used by the decedent or members of
the decedent’s immediate family as
their personal motor vehicles.”® The
new statute replaced “automobiles”
with “motor vehicle.” Section (21) of
F.S. §316.003 defines “motor vehicle”
as “[alny self-propelled vehicle not
operated upon rails or guideway, but
not including any bicycle, motorized
scooter, electric personal assistive
mobility device, or moped.” Although
the Legislature included the statu-
tory definition of “motor vehicle” in
the amended act, the limitation of
the type of vehicle recognized as ex-
empt is codification of existing case
law.? In In Re: Estate of Hazel Cooper
Corbin, 603 So.2d 127 (Fla. 1¢*t DCA
1992), the district court affirmed the
trial court’s refusal to recognize the
decedent’s motor home and travel
trailer as exempt automobiles under
F.S. §732.402(2)(b). The district court
relied on the specific statutory lan-
guage “of subsection (2)(b) exempt-
ing those automobiles held in the
decedent’s name and regularly used
by the decedent or members of the
decedent’s immediate family as their
personal automobiles.”® The court
did recognize that a motor home or
a travel trailer could conceivably be
used as one’s personal vehicle; how-
ever, it was not demonstrated on the
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record before the court.!

Under the 2009 act, the exemption
of prepaid college board programs was
expanded. Prior to CS/HB 599, the
statutory exemption was limited to
the “Stanley G. Tate Florida Prepaid
College Program contracts purchased
and Florida College Savings agree-
ments established under part IV of
chapter 1009.”2 CS/HB 599 expanded
the exemption to “[a]ll qualified tu-
ition programs authorized by s. 529 of
the Internal Revenue Code of 1986, as
amended, including, but, not limited
to, the Florida Prepaid College Trust
Fund advance payment contracts un-
der s. 1009.98 and the Florida Pre-
paid College Trust Fund participation
agreements under s. 1009.981.”%

F.S.§732.402 also contains a “catch
all” exemption provision that is often
overlooked. Under E.S. §732.402(4),
“[e]xempt property shall be in addi-
tion to protected homestead, statu-
tory exemptions, and property pass-
ing under the decedent’s will or by
intestate succession.” The “statutory
exemptions” portion of the act brings
all other statutorily exempt property
under the umbrella of F.S. §732.402.
For instance, under the Florida Work-
ers’ Compensation Act, specifically
F.S. §440.22,

No assignment, release, or commu-
tation of compensation or benefits
due or payable under this chapter
except as provided by this chapter
shall be valid, and such compensa-
tion and benefits shall be exempt
from all claims of creditors, and
from levy, execution, and attach-
ments or other remedy for recov-
ery or collection of a debt, which
exemption may not be waived.
However, the exemption of workers’
compensation claims from creditors
does not extend to claims based on
an award of child support or ali-
mony. (emphasis added)

continued, next page



Exempt property
from preceding page

The exemptions from claims of cred-
itors to funds identified as workers’
compensation benefits remain exempt
in the hand of the beneficiary.!* “[T]he
exemption in section 440.22 applies
to workers’ compensation benefits re-
ceived by the beneficiary and deposited
in a bank account, so long as the funds
are traceable to the workers’ compen-
sation benefits.”'?

Additional statutory exemptions
include wages from garnishment;!¢ life
insurance policies;!” cash surrender
value of life insurance policies and
annuity contracts;!® wages or unem-
ployment compensation;! disability
income benefits;* pension money and
certain tax exempt funds;?! assets in
qualified tuition programs, medical
savings accounts, Coverdell education
saving accounts and hurricane savings
accounts;?? and “a debtor’s interest
in personal property, not to exceed
$4,000.00, if the debtor does not claim
or receive the benefits of homestead
exemption under s. 4, Art. X, of the
State Constitution.” However, many
exemptions do not extend to debt owed
for child support or spousal support.?*

Summary

Changes made to F.S. §732.402
took effect July 1, 2009. The changes
increased the exemption amount of
household furniture, furnishings and
appliances in the decedent’s usual
place of abode up to a net value of
$20,000, limited the number of mo-
tor vehicles that may be determined
exempt to two, codified the case law
definition of “motor vehicle” that may
be determined exempt property in
probate proceedings and expanded
prepaid college board programs.
There are additional statutory enti-
tlements for determining other assets
exempt from creditors’ claims and
preserving them for the surviving
spouse and decedent’s children. The
personal representative or person
claiming entitlement to the exempt
property should always file a petition
to determine exempt property within
the statutory time period and secure
an order authorizing the personal
representative to release the property
to the proper person.

Alex Cuello is the principal share-
holder at the Law Office of Alex Cuello
PA. He practices in the areas of elder
law, probate and guardianship ad-

ministration, litigation and social se-
curity. He received his LL.M. in elder
law from Stetson University, J.D. from
St. Thomas University and B.A. from
Florida International University.
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An alert regarding the unlicensed
practice of law in Florida

Elder law practitioners throughout the state have been receiving increased reports in recent years of
possible violations of Florida unlicensed practice of law (UPL) rules. In particular, as the result of the Defi-
cit Reduction Act, insurance agents who previously made their living from the sale of Medicaid qualifying
annuities may now be providing services that are very similar to (if not exactly the same as) the services
provided by elder law attorneys. The allegations that have been made include the following:

1. Drafting of qualified income trusts by non-attorneys
2. Drafting of personal service contracts by non-attorneys
3. Provision of legal counseling to clients regarding federal and state Medicaid laws by non-attorneys

The only way these allegations will be investigated by The Florida Bar is for someone to file a UPL com-
plaint with The Florida Bar. UPL investigations by The Florida Bar are complaint-driven. Attorneys who
become aware of public information, such as a website or marketing materials produced by non-attorney
Medicaid planners, which alleges the unlicensed practice of law on its face, can also file a UPL complaint
with The Florida Bar. This alert is designed to make elder law practitioners aware of the problem and to
encourage you and your clients to report alleged instances of UPL to The Florida Bar. To obtain The Florida
Bar’s unlicensed practice of law complaint form, visit www.Floridabar.org/ TFB/TFBsources.nsf/ attach-
ments/ FDCF085CFF9B805985256D7200A40E | SFILE /| UPLComplaintForm.pdféopenelement.

For further information regarding this alert, please contact John R. Frazier J.D., LL.M., at 727/586-3306,
ext. 104, or by email at john@attypip.com.
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Committees keep you current on practice issues
Join one (or more) today!

Monitoring new developments in the practice of elder law is one of the section’s primary functions. The section com-
municates these developments through the newsletter and roundtable discussions, which generally are held prior to board
meetings. Each committee makes a presentation at these roundtable discussions, and members then join in an informal
discussion of practice tips and concerns.

All section members are invited to join one or more committees. Committee membership varies from experienced
practitioners to novices. There is no limitation on membership, and members can join simply by contacting the committee
chair or the section chair. Be sure to check the section’s website at wwuw.eldersection.org for continued updates and devel-

opments.

SUBSTANTIVE COMMITTEES

Exploitation & Abuse
Carolyn H. Sawyer, Orlando
407/354-0888

chsawyer1 @aol.com

Erika Dine, Sarasota
941/365-2304
edine @boyerjackson.com

Estate Planning & Advance
Directives

Marjorie Wolasky, Miami
305/670-7005
mwolasky @ wolasky.com

Jacqueline Schneider, N. Miami
Beach

305/919-7730
jacgschneider@aol.com

Creditors’ Rights, Subcommittee
of Estate Planning

Kara Evans, Tampa

813/926-6517

evanskeene @aol.com

John S. Clardy Ill, Crystal River
352/795-2946
clardy @tampabay.rr.com

Guardianship

Beth Prather, Ft. Myers
239/939-4888

bethp @ osterhoutmckinney.com

Carolyn Landon, West Palm Beach
561/805-9800
c-landon @att.net

Ethics

Steven Lee Rachin, Tallahassee
850/386-8833
stevenrachinpa @ earthlink.net

Legislative

Ellen S. Morris, Boca Raton
561/750-4069

emorris @elderlawassociates.com

Chris Likens, Sarasota
941/365-7838
cal@calikens.com

Litigation

Gerald L. Hemness, Jr., Brandon
813/661-5297

geraldhemness @tampabay.rr.com

Death Care Industry

Philip M. Weinstein, Tamarac
954/899-1551

pmweinstein @msn.com

Medicaid & Government Benefits
John S. Clardy Ill, Crystal River
352/795-2946

clardy @tampabay.rr.com

Robert Morgan, Jacksonville
904/268-7227
rmorgan @flfirm.com

Power of Attorney, Subcommittee
of Medicaid

Robert Morgan, Jacksonville
904/268-7227

rmorgan @flfirm.com

Long Term Care Insurance
(Partnership) Subcommittee
Emma Hemness, Brandon
813/661-5297
hemnesselderlaw @aol.com

Veterans’ Benefits Subcommittee
Jack Rosenkranz, Tampa
813/223-4195

Special Needs Trust
David J. Lillesand, Miami
305/670-6999

lillesand @bellsouth.net

Travis Finchum, Clearwater
727/443-7898
travis @khsfllp.com

Developmental Disabilities
Subcommittee

Gregory G. Glenn, Boca Raton
561/347-1071
gglenn_law@yahoo.com

Membership

Travis Finchum, Clearwater
727/443-7898

travis @khsfllp.com

Robert Morgan, Jacksonville
904/268-7227
rmorgan @flfirm.com

Unlicensed Practice of Law
John Frazier, Largo
727/586-3306
john@attypip.com

Financial Products Special
Committee

Joe Karp, Palm Beach Gardens
561/625-1100

klf@karplaw.com

Probate Special Committee
Kara Evans, Tampa
813/926-6517

evanskeene @aol.com

Resident/Facility Rights Special
Committee

John Giriffin, Sarasota
941/966-2700
john@griffinelderlaw.com

Tax Special Committee
Ira Wiesner, Sarasota
941/365-9900
wiesner@wiesnerlaw.com

Mentoring Special Committee
Angela Warren, Pensacola
850/434-7122

awarren @mcelderlaw.com

ADMINISTRATIVE COMMITTEES

CLE

David Hook, New Port Richey
727/842-1001
dhookesq@elderlawcenter.com

Newsletter

Patricia Taylor, Stuart
772/286-1700
pit@mcsumm.com

Susan Trainor, editor
850/878-7760
editor@ctf.nu

Mentor

Angela Warren, Pensacola
850/434-7122
awarren@mcelderlaw.com

Council of Sections
Representative

Leonard Mondschein, Miami
305/274-0955

lenlaw1 @aol.com

ELS Certification Representative
Beth Prather, Ft. Myers
239/939-4888

bethp @ osterhoutmckinney.com
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Law School Liaison

Jason White, Tallahassee
850/784-2599

jwhite @mcconnaughhay.com

Website

“Rep” Deloach, Seminole
727/443-7898
rdeloach@dhstc.com

Linda Chamberlain, Clearwater
727/443-7898
linda@floridaelderlawyer.com

LIAISONS

AFELA

Randy C. Bryan, Oviedo
407/977-8080

randy @ hoytbryan.com

TFB - YLD

Adam Miller, Venice
941/488-9641
adam.miller@daystar.net

FSGA

Joan Nelson Hook, New Port Richey
727/842-1001
inh@elderlawcenter.com

RPPTL

Charles F. Robinson, Clearwater
727/441-4516
charlier@charlie-robinson.com

Marjorie Wolasky, Miami
305/670-7005
mwolasky @ wolasky.com

NAELA

Howard Krooks, Boca Raton
561/750-3850

hkrooks @ elderlawassociates.com

TFB Board of Governors
Andrew Blaise Sasso, Clearwater
727/725-4829

lexsb@aol.com



COMMITTEE REPORTS

Mentor Committee

Angela N. Warren, chair

Since January 2009, the Mentor
Committee has conducted a Tricks of
the Trade teleconference every other
month. The telephone conferences are
held at 11 a.m. Central/12 noon East-
ern and last for one hour. The telecon-
ferences are free to Elder Law Section
members. Attendees receive one hour
CLE credit for each teleconference.
The format for the teleconferences
is informal. Each call has one or two
mentors leading the discussion. Each
mentor speaks for 10 to 15 minutes
regarding that day’s topic. They give
practical tips and advice to the men-
tees. The remaining teleconference
time is then opened up for a question
and answer session.

Over the last year, we have had
teleconferences on the following top-

ics: guardianships; abuse, neglect and
exploitation; special needs trusts;
VA benefits; and probate. Possible
future topics include ethics, litigation,
guardianships for minors/settlements
and Social Security.

Special thanks to Twyla Sketchley,
Victoria Heuler, Carolyn Sawyer, Jay
Hemness, Mary Alice Jackson, Lauch-
lin Waldoch, Alice Reiter Feld and
Steve Quinnell for serving as mentors
on our teleconferences!

The Mentor Committee routinely
receives requests from attorneys that
are new to the practice of Elder Law
to be assigned a mentor. The Mentor
Committee is seeking volunteers to act
as mentors for different practice areas.
The idea is to have a list of people a
mentee can contact instead of having
one mentor assigned to one or more
mentees. The list of mentors could then
be sent to new attorneys or posted on
the Elder Law Section’s website. If you

v g, PO B
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are interested in serving as a mentor,
please email Angela Warren at awar-
ren@mcelderlaw.com. Please include
your name, address, telephone number,
email address and what practice areas
you would like to mentor.

Probate Special
Committee

Kara Evans and Sam Boone,
co-chairs

The Probate Special Committee
is a new committee this year. The
committee meets the second Tuesday
of each month by phone conference.
At each meeting we have a caselaw
update followed by a discussion of a
topic of interest to our probate prac-
tices.

Our first meeting covered Hays v.

continued, next page

¢

ELE Chair, Babette Bach, is pleased to announce the birth of a New Special Commirttee:

Name:

The Resident Rights Committee

 Meetings: 12:00 pm on the 1st Monday, Every Month
Conf. Call: (712) 451-6050 Code: 10179974
John T. Griffin, Esq.

John Griffin (941) 966-2700/]ohn@GriffinElderLaw.com
Arlee Colman (FL. Bar) (850) 561-5625/acolman@flabar.org

Via:
Chair:
Contact:

,?’

1 If you have an interest or expertise in the area of residents rights or
& facility rights and duties we would love your input and involvement.
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COMMITTEE REPORTS

Lawrence, 1 So. 3rd 1176 (5th DCA,
2009): adversarial probate proceed-
ings are governed by the rules of civil
procedure, so file your fee claim with-
in 30 days; Crescenze v. Bothe, 4 So.
3rd 31 (2nd DCA, 2009): trust benefi-
ciaries are an indispensible party and
should not be denied participation in
an action to terminate or revoke a
trust; and Carey v. Rocke, Case No.
D208-4445(2nd DCA, 2009): when a
will is voided due to undue influence,
the doctrine of relative revocation
should be considered because there
is a preference for estates to pass via
testacy rather than intestacy.

We then discussed the potential
pitfalls regarding dealing with up-
side-down real estate in a probate
proceeding. Caution should be urged
if the personal representative exer-
cises the option to take possession of
the homestead and to secure a lien
to the extent probate assets are used
to maintain the home. If the home is
upside down and the creditor repos-
sesses the property, the personal rep-
resentative may be subject to claims
of wasting the existing probate as-
sets.

We also discussed the need to no-
tice secured creditors. Many secured
creditors do not file a claim because
they have the option to take the un-
derlying property. Without notice,
they can come back and claim against
the estate for the difference between
the value of the secured property and
the amount of the debt. However, if
you do notice them and they do not
file a claim, then their recovery is
limited to the property securing the
claim.

Our next issue dealt with the IRS.
Homestead protection does not ap-
ply versus the IRS. And mailing the
notice to creditors to the local IRS or
even to the address where the dece-
dent filed his or her tax returns is not
an effective way to notice the IRS. So,
notice the IRS by serving notice first
to the United States Attorney’s Of-
fice in the county where the probate
is located and sending a copy to the
United States Attorney’s Office in
Washington, D.C. See 29 USC 2410.

The committee was loathe to con-

sider the idea of abandoning property
since the potential for an attractive
nuisance issue was too great.

“There is no FLSSI form for that!”
How many times have you been creat-
ing your probate forms and realized
there was no FLSSI form that covered
your issue and so you had to create a
form? The Probate Special Commit-
tee suspects that many of us create
similar forms. We are in the process of
collecting common forms for which an
FLSSI form does not currently exist.
We will be posting them via link on
the Elder Law Section’s committee
webpage. If you have some forms you
would like to share, please send them
to Kara Evans at evanskeene@aol.
com. Please put “probate committee”
in the subject line.

Probate Special

Committee Members
Sam Boone, co-chair
Kara Evans, co-chair
Jerry Colen

Patti Fuller

Carrie Griffin
Daniel Parri

Diane Zuckerman
Wayne K. Ekren
Collett P. Small

Jo Ann Abrams
Elizabeth Mancini
Beverly J. White

UPL Committee

John Frazier, chair

Conference call schedule

If interested in joining a call,
please contact the committee chair
directly for call-in instructions.

(All calls are held on a Tuesday
at 4 p.m.)
Dec. 15, 2009
Jan. 19, 2010
Feb. 16, 2010
Mar. 16, 2010
Apr. 20, 2010
May 18,2010
June 15, 2010
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January 7, 2010
12 noon Eastern /
11 a.m. Central

ELS Mentor Committee
presents:

TRICKS OF THE
TRADE:
END OF LIFE
ISSUES AND
LIVING WILL
CHALLENGES

Babette Bach and
Emma Hemness, mentors

Coming Soon!
ELS
Certification
Review
January 14 - 15, 2010

JW Marriott Grande
Lakes/Orlando

See pages 35-38 for
more information.




Join an Elder Law Section
committee today

The Elder Law Section’s substantive and administrative committees need your brilliance, knowledge
and experience.

Benefits of joining an Elder Law Section committee

¢ Free CLE for many committee activities

e Opportunities to showcase your expertise and talents

e CLE presentations and Advocate articles

e Committee leadership opportunities

e Pathway to and training for Elder Law Section leadership positions

e Statewide recognition for your committee work

e Updates on changes in the law, proposed legislation and rule changes

e Support for the aging network and special needs citizens in your community and throughout
Florida

e Providing technical support to the state Legislature on aging issues
e Opportunity to shape elder law in Florida
e Network of colleagues available to answer questions or provide advice

Email or fax the completed form to Arlee Colman at The Florida Bar at acolman@flabar.org or 850/561-
5825 or to Twyla Sketchley at twyla@sketchleylaw.com or 850/297-2884.

Name:

Email Address:
Telephone Number:
Mailing Address:
City, State & ZIP:

Practice Area:

Please check the committee(s) on which you are interested in serving. Most committees also have
subcommittees dedicated to specific issues and projects.

__ Medicaid & Government Benefits __ Estate Planning & Advance Directives
___ Membership ___ Death Care Industry

___ Newsletter ___ Mentoring

__ Law School Liaison _ Tax

__ Ethics __ Sponsorship & Development

__ CLE Committee __ Financial Products

__ Special Needs Trusts __ Unlicensed Practice of Law (UPL)
___ Litigation ___ Resident Rights

__ Guardianship ___ Probate

___ Legislative ___ Disability Law

__ Abuse, Neglect & Exploitation __ Other
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Discussing Income Properties
With Your Medicaid Clients?

et
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AiONe to Deal With

?:’3 Hassles of
Rental Real Estate?

If real estate is suitable for your Medicaid client,
EPIC offers a complete Real Estate Medicaid Solution!

EPIC

Elder Planning Income Concepts, LLC

* Selection of appropriate properties for your —_
client

* Asset protection through purchase of
ownership in 30 days or less

* All real estate transactional services (deed
preparation, title work and closing)

» Steady and Unfluctuating rental income
throughout the lease term

* Payment of real estate taxes, repairs and

Emma Hemness, Managing Member

Maintenance, and insurance (813) 661—5297

* Supporting documentation for the Medicaid
application

* Buy-back of the real property interest when no
longer needed

309 N. Parson Ave. Brandon, FI. 33510
E-mail: epicinfo@aol.com

Providing asset protection through a “No-Hassle
Real Estate Medicaid Solution” for over 3 years.

“For Elder Law Attorneys by Elder Law Attorneys” < Visit us at www.epicelderlaw.com



The use of the Baker Act and its

alternative

by Enrique Zamora, Esq.

A guardian may
have to resort to
Chapter 394 of
the Florida Stat-
utes (known as the
Baker Act) in a case
where a guardian
believes that a ward
needs to be commit-
ted to a psychiatric
facility. Pursuant to
F.S.§744.3215(4), a
guardian seeking to commit a ward
to a psychiatric facility must obtain
a specific order to do so or use the
formal placement proceedings under
Chapter 394. This process is initiated
by the guardian obtaining an ex parte
order for involuntary assessment un-
der F.S. §394.463. Upon the signing of
this order, law enforcement officers
may take the ward to a psychiatric
facility for assessment for up to 72
hours. During this 72-hour period,
the administrator of the facility has
the opportunity to file a petition for
involuntary placement in the court
of the county where the patient is
located (F.S. §394.467). A hearing
before a judge or a magistrate must
take place within five days after the
filing of the petition for involuntary
placement.

Guardians that avail themselves of
the provisions of the Baker Act must
be familiar with the process to be able
to participate and help the assistant
state attorney assigned to the case.
Guardians should also be aware that
an assistant public defender will be
assigned to represent the ward. He or
she will be a zealous advocate for the
ward. Unfortunately, many guardians
fail to notify their attorney of the
filing of a petition under the Baker
Act. It is very important that the at-
torney for the guardian be notified of
the Baker Act proceedings in order
to assist the guardian. The guardian
should attend the hearing to offer
testimony, if required, to prove that
the ward meets one of two criteria for
involuntary treatment.

Guardians should also consult with

E. ZAMORA

their attorney if the facility where
the ward is residing suggests using
the Baker Act. According to the Su-
preme Court Commission on Fairness
Report, Baker Act proceedings are
sometimes abused for financial rea-
sons. The report cites cases involving
elders in nursing homes where Baker
Act petitions were filed by facilities
for monetary gain.

There may be situations in which
a Baker Act proceeding can result in
the appointment of a guardian ad-
vocate for the ward, if the guardian
is unable or unwilling to authorize
the treatment. Guardians should be
aware of this and should be familiar
with the role of guardian advocates.
A guardian advocate is a person ap-
pointed by a court to make decisions
regarding mental health treatment
on behalf of a patient who has been
found incompetent to consent to treat-
ment. The guardian advocate may be
granted specific additional powers by
written order of the court pursuant to
F.S. §394.455(12).

If there is a health care surrogate
designation, the court will give prefer-
ence to the surrogate in the appoint-
ment of a guardian advocate (F.S.
§394.4598]5]). If a situation presents
itselfin which there is no health care
surrogate, the selection must be made
from a priority list, which includes
a) the patient’s spouse; b) an adult
child of the patient; ¢) a parent of the
patient; d) the adult next-of-kin of
the patient; e) an adult friend of the
patient; or f) an adult trained and
willing to serve as guardian advocate
for the patient.

A guardian advocate appointed
pursuant to Chapter 394 is required
to attend a four-hour training course
approved by the court. That course
must include information regard-
ing the patient’s rights, psychotropic
medications, diagnosis of mental ill-
nesses, ethics of medical decision-
making and duties of guardian advo-
cates.

However, there is an alternative
to the Baker Act for guardians who
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need to commit a ward to a mental
facility. The Procedure for Extraor-
dinary Authority, as outlined in F.S.
§744.3725, provides for a specific
procedure to authorize a guardian
to commit a ward to a mental facil-
ity without using Chapter 394. It is
important to note that pursuant to
F.S. §744.3215(4), a guardian may
not, among other things, commit a
ward to a facility, an institution or
a licensed provider without first ob-
taining specific authority from the
court as described in F.S. §744.3725
or through formal placement proceed-
ings pursuant to Chapters 393, 394 or
397.

Under F.S. §744.3725, the court
must fulfill the following require-
ments: 1) appoint an attorney to act
on behalf of the incapacitated person
and allow the attorney an opportu-
nity to meet with the person and
present evidence, to cross examine
any witnesses and to have a hearing
on the petition under this section; 2)
receive as evidence independent med-
ical, psychological and special evalua-
tion with respect to the incapacitated
person by competent professionals,
or even appoint experts to assist in
the evaluation; 3) the court must
meet with the incapacitated person
to obtain its own impression on the
person’s incapacity and to afford the
incapacitated person the opportunity
to present his or her personal views
with respect to the judicial proceed-
ing; 4) the court must find, by clear
and convincing evidence, that the
person lacks capacity to make a de-
cision regarding the issue before the
court and that the incapacitated per-
son’s capacity is unlikely to change in
the future; and 5) the court must be
presented with clear and convincing
evidence that the authority being re-
quested is in the best interest of the
incapacitated person. It is important
to point out that the “best interest”
standard is followed and not the “sub-
stituted judgment” standard, which is
usually the preferred standard.

To summarize, guardians must be



aware of the limitations of the right
to consent to medical treatment on
behalf of a ward when dealing with
a ward who suffers from a mental
illness and is in need of inpatient
treatment at a psychiatric facility.
In these cases, there are two options
available. The most commonly used is
a petition for involuntary treatment
pursuant to Chapter 394 (Baker Act).
The second option is a Petition for
Extraordinary Authority pursuant to
F.S. §744.3725.

Enrique Zamora, Esq., a Florida
Bar board certified elder law attorney,
is a partner with the firm of Zamora
& Hillman, with offices in Coconut
Grove. His practice focuses in elder
law with an emphasis in the areas
of probate administration and litiga-
tion, guardianship administration
and litigation, trusts administration
and litigation, and estate planning.
He is an adjunct professor at St.
Thomas University School of Law,
where he teaches elder law. He has
acted as special general magistrate,
guardian advocate and special public
defender in Baker Act and March-
man Act proceedings for the last 13
years. He received his J.D. degree, cum
laude, from the University of Miami
in 1985.
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SALARIED POSITION AVAILABLE

The Elder Law Section is hiring a qualified individual to serve as our LEGIS-

LATIVE LIAISON. The duties and job description of this part-time position are
below. Resumes must be received no later than Dec. 15, 2009, and should be
sent via email to emorris@elderlawassociates.com.

The qualified individual must be competent to

Assist legislative chair of the ELS, the Joint Public Policy Task Force and
AFELA leaders with all legislative issues, including attending all Legislative
Committee meetings and all task force calls;

Analyze upcoming legislation and make recommendations to the Legislative
Committee whether to follow, support or oppose bills and write white papers
in support of or in opposition to bills, as needed;

Be available to work in “real time” and be “on call” during legislative session
and committee meetings. This includes being available as needed in Talla-
hassee to meet with legislative staff and legislators and to attend committee
hearings;

Work with and give direction to Ken Plante (lobbyist) and Tom Batchelor
(legislative consultant) and improve our utilization of both;

Assist in drafting any ELS proposed legislation and assist in passage of
same;

Review ELS legislative positions approved by The Florida Bar Board of Gov-
ernors and draft new positions as needed;

Identify and delegate tasks to be accomplished and monitor follow-up; and
Attend ELS and AFELA meetings where legislative updates are on the agenda

(Unprogram, Public Benefits Seminar and ELS Retreat, for example).

||—|—_
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(Give a critical gift to your law practice for

the holidays

Your Joint Public Policy Task Force,
the partnership between AFELA and
the Elder Law Section, needs your
contribution NOW to continue to be
successful!

The task force is currently:

e Tackling Department of Children
and Family policy issues and
manual changes;

e Marketing elder law and our mem-
bers’ practices; and

e Lobbying lawmakers on behalf of
your practice and your clients.

Task force participants volunteer

their time and energy in support of your
clients and your practices. To continue
to be effective, we must have funds
available to pay our administrative law
attorney (to represent us in any action
against the Department of Children
and Families), our lobbyist and our leg-
islative experts (to represent us before
the Legislature) and our public rela-
tions expert (to make the public aware
of your practices and elder law).

Our goal is to have at least $60,000
in pledged contributions for calendar
year 2010 by Jan. 15, 2010. Whether
you are a first-time contributor or a

long-time supporter renewing your
contribution for calendar year 2010,
your investment will take just a short
time, but will pay off quickly and for
a long time!

Contributing is easy! Please take a
minute now and contact Kari Glisson
at kari@afela.org or visit http:/ /ti-
nyurl.com / TaskForcePledgeForm to
make your contribution.

Thank you in advance!

Randy C. Bryan & A. Stephen Kotler,
co-chairs
Joint Public Policy Task Force
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DD 4-Tiered Waiver implementation
impacts aging parents of the
developmentally disabled

by Gregory G. Glenn, Esq.

As the baby
boomer population
ages, more elder
law attorneys are
being approached
for guidance by el-
derly clients who
have developmen-
tally disabled adult
children. Due to
life circumstances,
these parents are becoming more reli-
ant on their children’s public benefits
to provide funding and care resources
they themselves can no longer pro-
vide.

The primary public benefits af-
forded the developmentally dis-
abled in Florida are found in F.S.
§393.0661—the Medicaid Develop-
mental Disabilities 4-Tiered Home
and Community Based Waiver. The
developmental disabilities waivers
are promulgated under the Federal
Medicaid Home Community Based
Waivers at 42 U.S.C. §1396n(C) and
are governed by 42 C.F.R. §441.300-
.310. In Florida, F.S. §409, F.A.C.
59G-13.080, and F.S. §393 are the
corresponding promulgating laws.

This article provides a brief his-
tory of the developmental disability
waiver and introduces recent cases
involving this waiver.

Recent history

Prior to 2007, F.S. 393 defined two
waivers specific to the developmen-
tally disabled: 1) the Developmental
Disabilities Waiver (aka, the “Big
Waiver”); and 2) the Family Supported
Living Waiver (aka, the “Little Waiv-
er”). In 2007, F.S. 393.0661 amended
the developmental disabilities waiver
to create a four-tiered waiver system
(Medicaid Developmental Disabili-
ties 4-Tiered Home and Community
Based Waiver). In that amendment,
Tier 1is what was formerly known as
the “Big Waiver,” and Tier 4 is what
was formerly known as the “Little
Waiver.”

The Agency for Persons with Dis-
abilities (APD) was charged with
revising the Florida Administrative
Code to align with F.S. §393.0661, as
amended. In March 2008, the APD
submitted revisions to F.A.C. 65G-
4.0021-.0025, and those changes were
approved by then acting APD Direc-
tor Jane Johnson. See F.A.C. 65G-
4.0022 to 65G-4.0025 for the specific
language defining each of the four
tiers.

In May 2008, several waiver
recipients filed a challenge to the
proposed rules 65G-4.0022 to 65G-
4.0025 (the Tier Rules) in the Division
of Administrative Hearings (DOAH),
Moreland, et al v. APD, DOAH case
no. 08-2199RP. Petitioners alleged
that the rules constituted an invalid
exercise of delegated legislative
authority. Among several issues, the
petition alleged that the rules were
arbitrary and capricious because
the APD had not developed a valid,
reliable assessment instrument
and/or conducted assessments on
persons who would be affected by
services reductions due to arbitrary
placements in tiers.

The DOAH administrative law
judge (ALJ) held for the APD, stating
that the agency had followed appro-
priate rulemaking procedures in pro-
mulgating the Tier Rules consistent
with statute. Further, the ALJ held
the assessment instruments used
in the tier placements were valid
and reliable assessment instruments
resulting in proper placement of cli-
ents within the new tier system. The
complainants appealed this decision
to the state appellate court.

Following the Final Order issued
in favor of the agency, the Tier Rules
were implemented by the APD during
September 2008, and developmen-
tal disability waiver clients were as-
signed tier placements in the newly
redesigned system. In response to
their new tier assignments, approxi-
mately 5,500 developmental disabili-

ties clients who were receiving public
benefits filed a request for a hearing.
Most of these clients’ hearing requests
were filed pro se without legal repre-
sentation. The clients alleged that
their public benefits were reduced
as a result of their placements in the
new tier system. The APD reviewed
the requests for hearings and sum-
marily dismissed most of the requests
for not meeting the requirements de-
fined by Florida Statutes to warrant
a hearing before the Department of
Administrative Hearings (DOAH).

Following is a summary of the two
key cases, their findings and the cur-
rent status. Moreland appealed the
Final Order finding the Tier Rules
valid. The Washington case alleged
that the tier placement under the
new law resulted in a reduction of
federal public benefits and that the
APD’s denial of a hearing was a vio-
lation of due process under the 14t
Amendment of the United States
Constitution.

Moreland, (I) v. Florida Agency for
Persons with Disabilities (APD)

34 Fla. L. Weekly, D1715 (1**t DCA
Fla. 2009, Rehearing Denied October
8,2009)

Moreland, (II) v. APD challenged
the new Medicaid Developmental
Disabilities 4-Tiered Waiver as de-
fined in F.A.C. 65G-4.0022-.0025. In
Moreland, Moreland (IT), along with
Gibson, Cone and Baker, Jr., alleged
that the APD, in implementing F.A.C.
65G-4.0021 through F.A.C. 65G-
4.0025, failed to follow appropriate
rulemaking procedures and partici-
pated in the exercise of unauthorized
legislative authority contravening the
statutory language of F.S. §393.066(3)
by not developing appropriate “as-
sessment instruments” and processes
to appropriately place clients within
the new Medicaid Developmental
Disabilities 4-Tiered Waiver system
as defined in F.S. §393.0661.

On Aug. 21, 2009, the appellate
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court reversed the ALJ’s decision,
ruling: 1) the APD failed to dem-
onstrate that the rules adopted a
valid, reliable assessment instrument
required by F.S. §393.0661(3) and
thereby resulted in inappropriate
placement of clients in the new four-
tiered waiver system; and 2) some of
the rules adopted by the APD, F.A.C.
65G-4.0021, F.A.C. 65G-4.0024 and
FASC 65G-4.0025, were invalid. In
addition, although the appellate court
did not consider the following rules
“invalid,” it also struck proposed rules
F.A.C. 65G-4.0022 and F.A.C. 65G-
4.0023. The appellate court opined
that these rules were implemented
as an invalid delegation of legisla-
tive authority because the rules were
revised in a manner that enlarged,
modified and/or contravened specific
provisions of F.S. 393.0661 as imple-
mented.

The APD did not agree with the
court’s ruling. On Sept. 8, 2009, the
APD filed for a rehearing, an alter-
native motion for en banc rehearings
based on exceptional importance and
a motion to certify the case to the
Florida Supreme Court because the
case was of great public importance.
On Oct. 8, 2009, all three of the APD’s
motions were denied by the appellate
court. A mandate was issued Oct. 26,
2009.

As a result of the federal appeals
court ruling in Washington, sum-
marized hereinafter, the APD filed a
motion in the state appellate court
to remand those cases appealing de-
nials of hearings back to the APD
for rehearings. Orders were granted
on those motions in state appellate
cases.

In addition, the APD also filed a
motion for reconsideration and notice
concerning reevaluation of tier as-
signments stating that 1) every final
order of the APD that denied a hear-
ing request will be withdrawn; 2) the
APD will set forth an emergency rule
to redress the tier assignments under
F.A.C. 65G-4.0021-.0025, and every
recipient in those cases denied hear-

ings will be reevaluated according to
the new emergency rules; 3) every
recipient will be provided another
notice of tier assignment along with
a detailed statement providing the
reasons behind the assignment; and
4) every recipient will be given the op-
portunity to file a new or an amended
request for hearing based on that new
tier assignment.

At the time of the printing of this
article, the APD is in the process of
defining the emergency rule and has
not yet published same.

Washington, Watts, Cole, Thomas v.
DeBeaugrine, Director of APD et al
Case No.:4:09-cv-189-RH/WCS (Unit-
ed States District Court for Northeast
District of Florida — Tallahassee Divi-
sion)

This case involves an issue related
to denial of due process rights. The
appellants in Washington chose not to
appeal at the state level and opted for
federal court with their challenge.

In Washington, plaintiffs Washing-
ton, Watts, Cole and Thomas sought
class action status and alleged that
under the new Florida developmental
disabilities law, the tier assignments
they received resulted in a reduc-
tion of the federally funded public
benefits they were receiving without
due process of law. They alleged that
tier assignments were erroneously
arrived at and that they were denied
a hearing by the APD in violation of
the 14" Amendment of the United
States Constitution’s right to due
process: anyone receiving a reduction
in federal welfare programs must be
afforded access to a hearing.

In the APD’s initial review of the
plaintiffs’ requests for fair hearings,
applying the state’s standards for
a formal hearing before the DOAH,
the APD opined that the appellants’
requests for hearings did not contain
enough specific facts pursuant to re-
quirements of F.S. 120.569 to justify
a hearing at the DOAH level. Thus,
hearings before the DOAH were de-
nied on that basis.

In Washington, the court granted
the plaintiffs’ motion for preliminary
injunction and held that under the
14" Amendment of the United States
Constitution, appellants have a pro-
tected property right in Medicaid
benefits and that the agency must
afford them an opportunity for a fair
hearing when the appellant “simply”
pleads circumstances indicating “er-
roneous” action by a state agency
resulted in a termination, suspension
or reduction of Medicaid eligibility
coverage. See 42 CFR 431.201. See
also F.S. §120.569 and F.S. §120.57.

In the federal district court’s order
issued Oct. 1, 2009, the ruling pointed
out that there is a distinction to be
recognized between the requirements
to be afforded a hearing at the state
level and the less stringent require-
ments at the federal court level. See
42 C.F.R. §431.221(b). At the federal
level, the beneficiary need not file a
formal pleading setting forth with
specificity the actual basis of his or
her claim. “Instead, the beneficiary
need only have requested a hearing
and asserted the agency’s actions were
actually erroneous.” The court goes on
to state that a beneficiary who fails
to adequately plead a claim under a
state law’s procedural act does not
necessarily fail to adequately invoke
his or her right to a hearing on the
same issue at the federal level. At the
federal level, any reduction in public
benefits without due process of law is
a violation of the 14" Amendment of
the United States Constitution and
42 U.S.C. 1983. See also F.A.C. 65G-
2.04342, CFR §431.205(d) and Gold-
berg v Kelly, 397 U.S. 254 (S Ct. 1970)
and 42 U.S.C. §1396a(a)(3). The court
issued a preliminary injunction pro-
hibiting the agency from terminating
or reducing the waiver benefits prior
to affording a hearing. The court de-
lineated the hearing requirements
that were to be followed by the APD
to comply with the order.

Of note is that the court holds that
state court judicial and administrative

continued, next page

Find what you need on The Florida Bar’s Website:

www.FloridaBar.org
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remedies need not be exhausted to
pursue a claim under federal law for
remedies under 42 U.S.C. §1983. See
Monroe v. Pape, 365 U.S. 167, 180, 81
S.Ct. 473, 5 L. Ed. 2d. 492 (1961). See
also Patsy v. Board of Regents, 457
U.S. 496, 102 S. Ct. 2557, 73 L. Ed.
2d. 172 (1982), and Beaulieu v. City of
Alabaster, 454 F.3d. 1219, 1226-1227
(11* Cir. 2006).

Conclusion

As for the impact of the Moreland
decision, as of the date of this article,
it is yet to be seen exactly how the
state will address and or redefine the
tier placement rules to ensure valid
assessment tools are defined as the
court required.

Applying the Washington holding,
for those pursuing an appeal of place-

ment for a developmentally disabled
child, under the right circumstances,
as outlined in this article, state court
remedies need not be exhausted to
pursue a claim in federal court if a
denial of a hearing for federal benefit
programs is made on an “actually er-
roneous” basis.

As elder law attorneys, we are
constantly challenged to expand the
knowledge we already possess of a
vast array of legal disciplines. As our
clients who are caring for children
with developmental disabilities age,
many of us will be faced with assist-
ing those parents in advocating for
their children’s continued access to
the public benefits system.

Following are several very helpful
links to assist a lawyer in the pro-
cesses and procedures necessary to
appeal a case, including a link to the
Florida Legal Services Inc.’s train-
ing video on how to challenge a tier
waiver placement:

HELPFUL LINKS:

HOW TO APPEAL TRAINING VIDEO
www.floridalegal.org / Train-

ing /2008 / november / medicaid /in-
dex.htm

TRYING A CASE BEFORE DOAH
TIPS

http:/ I flaadminlaw.org / Docu-
ments/APD_Fair_Hearings_Materi-
als.pdf

ADMINISTRATIVE HEARINGS
HOW TO MANUAL
www.advocacycenter.org/documents/
Administrative_Hearing Manual.pdf

Gregory G. Glenn, Esq., is chair of
the Elder Law Section’s Special Needs
Trust - Developmental Disabilities Sub-
committee. He has been a member of the
section and practiced elder law since
1995. He has offices in Boca Raton and
Hollywood, Fla., and focuses primar-
ily on Medicaid and veterans benefits
planning for those over age 65.

Ask not what your client can do for you ...

by John T. Griffin, Esq.

As the economic
downturn contin-
ues, attorney trust

the state quiver in
fear at the thought
of being pilfered by
their caretakers.
But The Florida
Bar warns that
trust account vio-
lations are not the
only ethical violations that have seen
an increase; violations of Florida Bar
Rule 4-1.8(c) also are on the rise.
Florida Bar Rule 4-1.8(c) states

[a] lawyer shall not prepare an in-
strument giving the lawyer or a per-
son related to the lawyer as parent,
child, sibling or spouse any substan-
tial gift from a client, including a
testamentary gift, except where the
client is related to the donee.

While Rule 4-1.8(c) is clear about
the conduct that is prohibited, the

J. GRIFFIN

rule itself does not define the term
“substantial gift.” However, consider
the case of The Florida Bar v. Ander-
son, 638 So.2d 29 (Fla. 1994), in which
Anderson, over the course of two
years representing his client, drafted
nine testamentary documents for
his client, six of which named either
Anderson or his wife as beneficia-
ries of the client’s estate. Despite the
fact that the Supreme Court found
that Anderson did not intend that
either he or his wife would benefit
from the bequests, neither he nor
his wife in fact received any benefit
from the bequests and no real injury
resulted from his actions, Anderson,
who had no prior disciplinary history
during his 27 years of practice, was
suspended for 90 days for violating
Rule 4-1.8(c). According to the court,
Anderson was attempting to shield
the bequests from the creditors of a
local community festival, the actual
intended beneficiary of the bequests.
The court determined that while
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Anderson did not personally benefit
from the action, the “potential injury
to the legal system or legal profession
was reasonably foreseeable.”

Therefore, if you seek to retain
your law license, let the Anderson
case serve as a reminder that the rule
prohibiting the preparation of any
document that leaves any gift to the
attorney or his or her relatives is ex-
press and mandatory, and you would
be wise not to test the limits of what
is a “substantial gift.” Therefore, ask
not what your client can do for you,
but what you can do without a law
license.

John T. Griffin is a board certified
elder law attorney with the law firm
of Griffin & Griffin in Sarasota. He
practices in the areas of elder law,
Medicaid planning, estate planning
and guardianship. He is chair of the
Elder Law Section’s Resident Rights
Committee and co-chair of the 2010
ELS Public Benefits Seminar.
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@ Office of the Attorney General oo
5 Medicaid Fraud Control Unit s
Patient Abuse, Neglect and

Exploitation (PANE)

by Chief Assistant Attorney General Betty Cheramie

The Office of the Attorney General’s Medicaid Fraud Control Unit (MFCU) is respon-
sible for monitoring Florida’s multibillion-dollar Medicaid program pursuant to F.S.
§409.920(9). The MFCU is a statewide law enforcement agency with eight local offices
that investigate reports of fraud committed by Medicaid service providers. In addition
to investigating Medicaid provider fraud, the MFCU investigates abuse, neglect and
exploitation of elderly or disabled patients in health care facilities, including hospitals,
nursing homes, assisted living facilities, group homes and adult family care homes.

In carrying out these duties, the MFCU is authorized pursuant to F.S. §409.920(10)
to enter the premises of health care providers participating in the Medicaid program to examine docu-
ments and to investigate allegations of abuse, neglect or exploitation. A facility’s failure to grant the
MFCU immediate access to investigate may result in the facility being excluded from Medicare, Medicaid
and other federally funded health care programs pursuant to Title 42 of the Code of Federal Regulations
§1001.1301(a)(iv). The MFCU also has the statutory authority to subpoena witnesses and documents,
including medical records.

The MFCU receives case referrals from many different agencies, including the Agency for Health Care
Administration (AHCA), the Department of Health (DOH) and the Department of Children and Families
(DCF) as well as concerned citizens. Currently the MFCU monitors the DCF’s Abuse Hotline for any com-
plaints of abuse, neglect or exploitation in Florida’s health care facilities. If you suspect that an elderly
or disabled adult is being abused, neglected or exploited, you are required to report it to the DCF’s Abuse
Hotline (1-800-96ABUSE). Knowing and willful failure to report known or suspected abuse, neglect or
exploitation is a misdemeanor pursuant to F.S. §415.111(1).

In criminal cases of patient abuse or neglect, the MFCU is federally authorized
to investigate pursuant to Title 42 of the United States Code §1396b(q), regard-
less of whether the facility or the patient receives Medicaid funds. The MFCU
investigates allegations of financial exploitation of the elderly and the disabled
when all of the following criteria are met: 1) the victim resides in a board and
care facility that receives Medicaid funds; 2) the victim is a Medicaid recipient;
3) the victim is an elderly person or a disabled adult as defined by F.S. §825.101,
and 4) the perpetrator has taken unfair advantage of the victim by obtaining or
using his or her funds or assets, or by endeavoring to obtain or use those funds
or assets, without the informed consent of the patient by means including but not
limited to theft, harassment, intimidation, deception, false representation, false
pretenses or undue influence.

Proving criminal abuse or neglect of the elderly or the disabled is difficult because the typical victim may
lack capacity or the ability to clearly communicate. These capacity, cognitive or mobility issues are precisely
what places these victims at a greater risk for abuse, neglect or exploitation. Therefore, in conducting
PANE investigations, the MFCU uses staff with specialized skills. For instance, MFCU law enforcement
investigators have expertise in interviewing the elderly and the mentally disabled. In addition, medical
investigators, who are also registered nurses, assist in reviewing medical records and providing expert
medical opinions. Also, the MFCU employs attorneys who provide field counsel during the course of the
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investigations and, at times, seek appointment as special prosecutors for these cases. Many of the MFCU’s
staff members have received the Elder Crimes Practitioner Designation from the Florida Crime Preven-
tion Training Institute.

The MFCU coordinates “Spotchecks” at various health care facilities around the
state. A Spotcheck is an unannounced, multi-agency inspection of residential
health care facilities. Typical participating agencies may include the DCF, the
local State Attorney’s Office, AHCA, the Agency for Persons with Disabilities
(APD), the Statewide Advocacy Committee (SWAC), fire marshals, local code
enforcement, the County Health Department and the Long-Term Ombuds-
man Council, among others. The purpose of a Spotcheck is to better facilitate
surprise inspections of residential health care facilities to determine if there
| is any evidence of patient abuse or neglect. If evidence of abuse or neglect is
found, immediate action is taken. Communication and coordination between
agencies charged with protecting Florida’s vulnerable citizens are crucial.

When the state of Florida is affected by natural disasters such as hurricanes,
floods, tornadoes or manmade disasters that impact communities beyond the capacity of local departments
to manage, the MFCU responds by inspecting health care facilities, except hospitals, which are inspected
by AHCA. When the governor has declared a state of emergency, the MFCU deploys sworn law enforcement
investigators to facilities in the affected area to ensure the housing conditions are safe and the facilities
have adequate supplies to continue housing vulnerable citizens.

The MFCU always welcomes the assistance of private individuals in fighting against abuse and neglect
of its vulnerable citizens. To report fraud, abuse or neglect, individuals may use the statewide hotline
number, 866/966-7226, or contact the Medicaid Fraud Control Unit nearest them:

e Tallahassee 850/414-3300
e Orlando 407/999-5588
e Tampa 813/287-7940
e Fort Lauderdale 954/712-4600
e Miami 305/377-5441
e Jacksonville 904/858-6919
e West Palm Beach 561/837-5000
e Pensacola 850/595-6057

Call for papers — Florida Bar Journal

Len Mondschein is the contact person for publications for the Executive Council of the Elder Law Section. Please email Len
at lenlaw1 @aol.com for information on submitting elder law articles to The Florida Bar Journal for 2010. A summary of the
requirements follows:

* Articles submitted for possible publication should be typed on 8 & 1/2 by 11 inch paper, double-spaced with one-inch mar-
gins. Only completed articles will be considered (no outlines or abstracts).

 Citations should be consistent with the Uniform System of Citation. Endnotes must be concise and placed at the end of the
article. Excessive endnotes are discouraged.

* Lead articles may not be longer than 12 pages, including endnotes.
* Review is usually completed in six weeks.
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~ The Florida Bar and LegalSpan
) Bringing online CLE to attorneys

Since August 2000, The Florida Bar has been offering quality CLE programs as online, on-demand seminars
through a partnership with LegalSpan. The popularity of this type of delivery method has been growing
exponentially ever since.

With increasingly hectic schedules and the rising cost of travel, attorneys are turning to the Internet to
meet their educational needs. Online CLE programs offer the flexibility of viewing programs at your own
pace, anytime, anywhere.

Whether a first-time or net-savvy user, Florida attorneys are finding that online CLE programs are time
saving and easy to use:

“lam very pleased to be able to have these seminars made available to members of The Florida Bar. With
the format you have provided, | feel that | am at the seminar, and | have the materials that | can down-
load and save for future reference. Thanks for a great product well presented and technically friendly!”
—Andrew, Live Oak

“Ifound this online seminar to be convenient, understandable and user-friendly. | will use this method more
in the future. Thank you for this informational and convenient seminar” —Gerald, West Palm Beach

“Excellent resource. A very convenient way to engage in continuing education that has high-quality
speakers and content.” —Bruce, Miami Beach

“This is the greatest thing ever invented. | can now complete my CLE requirements at home. Everything
was so easy. Thank you.” —Sheila, Largo

“Terrific site and material. It makes it much easier to get CLE credit, and makes the materials much more
useful since they can be viewed multiple times.” —Thomas, Brandon

With the explosion of MP3 players and iPods in the market, LegalSpan developed the technology to en-
able The Florida Bar to introduce downloadable audio versions of its CLE programs. Since its inception
in March 2006, the downloadable versions of The Florida Bar’s CLE programs have become as popular a
method of obtaining education as online CLE.

“We want to foster greater collaboration among members and a more vibrant educational dialogue. Attorneys
learn best at their own pace, in their own way, in a comfortable environment. Our online options give members
educational content when and where they want it,” says Programs Division Director Terry Hill.

The Florida Bar’s catalog of online and downloadable programs is robust, offering more than 200 programs,
covering all practice areas. Attorneys are able to enjoy the time and money savings, without sacrificing
content, by participating in these types of programs. The complete catalog of Florida Bar CLE courses can
be viewed at www.floridabar.org/cle by accessing the LegalSpan link under Online Courses.
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QIT success without guardianship

The tip:

In some cases, a health care proxy
can petition the court to execute a
qualified income trust (QIT) for the
Medicaid applicant without estab-
lishing a guardianship.

The tale:

A few months ago, I received a tele-
phone call from a desperate son whose
mother was recently institutional-
ized at a local nursing facility. His
story was an all too common one. His
mother was 95 years old and mentally
incapacitated. His father had passed
years before. The son explained that
the nursing home was applying for
Institutional Care Program Medic-
aid (ICP) to assist in paying for his
mother’s nursing home care.

In fact, it was the social worker
at the nursing home that referred
the son to me. The social worker was
knowledgeable enough to know that
his mother’s monthly income, approxi-
mately $2,500, exceeded the Florida
Medicaid income cap of $2,022/month.
The social worker told him, “You just
need a qualified income trust (QIT).”

However, this was no ordinary QIT
situation. His mother had never exe-
cuted a power of attorney for finances,
a health care power of attorney or
a surrogate designation. Obviously,
this absence of written authority was
problematic.

A review of 42 United States Code
1396p(d)(2)(A) led one to believe that
a guardianship was necessary. Ac-
cording to the provision, a QIT can
only be created by one of the follow-
ing: 1) the individual; 2) the individ-
ual’s spouse; 3) a person, including
a court or an administrative body,
with legal authority to act in place of
or on behalf of the individual or the
individual’s spouse; and 4) a person,
including any court or administrative
body, acting at the direction or upon
the request of the individual or the
individual’s spouse.

No problem had existed until this
income cap dilemma. The son had
been paying his mother’s bills as joint
owner on her bank account. Medically,
the son was making health care deci-
sions for her after signing a health

care proxy. Would she now require
a guardianship simply because her
income exceeded the cap?
Frustrated, yet determined, I re-
called that it might be possible to peti-
tion a court to have the QIT executed
short of the expense and humiliation
of a guardianship. I posted a “how to”
inquiry on the AFELA listserv. By the
end of the day, I had received several
responses with sample petitions and
orders from some of our very talented
elder law colleagues and leaders.
With some invaluable assistance,
particularly from Twyla Sketchley,
I drafted a petition to the court. The
petitioner, the son, stated that he
was his mother’s health care proxy as

Tips &
Tales

Jason A. Penrod

defined under §765.401, F.S. (2009),
and as proxy, he was to make “health
care decisions” for his mother. One
of these decisions, as defined within
§765.101(5)(b), was to apply for public
benefits to defray the cost of health
care.

The petition discussed that his at-
tempt to qualify his mother for ICP
Medicaid could not be successful un-
less a QIT was established to account
for her excess income. In addition,
it discussed the public policy of the
state to exercise a less restrictive
means to accomplish what a guard-
ianship can accomplish.

In conclusion, the petition stated
that pursuant to §765.205 and Flori-
da Probate Rule 5.900, the court had
the authority to hear this matter and
to order the petitioner to create the
QIT. I crossed my fingers and submit-
ted a court order granting the health
care proxy the ability to execute the
QIT, a draft of the QIT with language
to that effect and the petition to the

Polk County Circuit Court.

Then the dreaded roadblock
came—the call from the guardianship
clerk telling me that a guardianship
was necessary. I took a couple of deep
breaths and asked her if I could take
some time to explain the situation to
her. By the end of this conversation,
she felt for my client, realized the
unique situation and agreed to accept
a legal memorandum for the judge.

Thanks to Emma Hemness, I had a
great sample memorandum to adapt
to my client’s situation. The memoran-
dum discussed 1) the Florida Medicaid
income cap; 2) how a QIT could avail
one to benefits; 3) why court involve-
ment was sought; and 4) why court
action in lieu of a guardianship was
appropriate.

Then good news came. We received
the order empowering the health care
proxy to execute the QIT. The son
funded the QIT in his role as joint
owner on the account. The applica-
tion for Medicaid was filed, and we
are awaiting an approval. All this,
and no one had to adjudge this widow
incapacitated, saddle the son with
the expense of guardianship or add
further burden to our overworked
judicial system.

Please note that this good news
may not be available to all elder law
attorneys and their clients. Unfor-
tunately, some courts in Florida are
reluctant to exercise their authority
under the federal statute. As a result,
some Florida courts will not act on a
standalone petition, and a guardian-
ship must be opened instead. Please
be aware of this issue and ask local
colleagues about their experiences in
your area prior to filing your petition
so that you can avoid undue delay
resulting in Medicaid ineligibility.

Jason A. Penrod graduated from
Vanderbdilt Law School and moved to
Florida in 2003. He became a partner
with the Lake Wales law firm Weaver,
McClendon & Penrod LLPin 2008, with
a focus on elder law and Medicaid and
VA benefit planning. He has served as
the Lake Wales Rotary Club president
in 2009 and is the incoming Lake Wales
Chamber of Commerce president.
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Klingensmith v. Ferd and Gladys Alp-
ert Jewish Family, 997 So.2d 436 (Fla.
4th D.C.A. 2008).

Appellee (AJFCS) was former
guardian of the person and was cur-
rent guardian of decedent’s property
until decedent’s death, and AJFCS
filed a petition for administration of
decedent’s estate. Before dying in-
testate, decedent had sued AJFCS,
inter alia, for breach of fiduciary duty.
Shortly after decedent’s death, AJFCS
filed a caveat as former guardian, and
later filed a petition for administra-
tion.

Appellant, the mother of dece-
dent, also filed a petition for admin-
istration, specifying her interest as
the sole heir of her daughter. In re-
sponse, AJFCS filed several papers
and sought discovery. The trial court
found that AJFCS had standing to
file the papers and to engage in mo-
tion practice and discovery. Mother
appealed these orders.

The court held the trial court’s
finding that AJFCS had standing to
“file” the petition was not in essence a
finding that AJFCS was an interested
person under the probate code. The
trial court did not finally determine
whether AJFCS was an interested
person and therefore able to petition
for administration. Rather, the trial
court found only that AJFCS had
standing to “file” a petition for admin-
istration, and the order on appeal did
not therefore put an end to all judicial
labor on the issue of whether AJFCS
was an interested person under the
Probate Code. Therefore, the court
was without jurisdiction. Dismissed.

Hunt v. Hooper, 996 So.2d 940 (Fla.
2d D.C.A. 2008).

Children of co-trustee of a trust
alleged undue influence and breach
of fiduciary duty against trustee.

The trial court dismissed the action
with prejudice pursuant to §737.203,
Fla. Stat. (2006), which applies the
concept of forum non conveniens to
actions involving trusts. The trial
court found that the more appropri-

ate forum for litigation in this case
was Canada because trustee was do-
miciled in Canada, the father and
trustee were married in Canada and
maintained their primary residence
there, trustee did not conduct any
business in Florida, all trust adminis-
tration occurred in Canada, the trust
property was located in Canada and
none of the beneficiaries were located
in Florida.

The court determined that §737.203
was inapplicable because the alterna-
tive forum was a foreign country, as
opposed to a “state.” There is no indi-
cation in the statute that it intends
its reach to be broader than its plain
language suggests, and the court
found no cases applying §737.203
to trusts whose principal place of
administration is a foreign country.
The court also had serious concerns
regarding the ability of the courts
in many foreign countries to apply
Florida law in construing a dispute
like the one in this case. Reversed and
remanded.

Five Points Health Care, Lid. v. Mal-
lory, 998 So0.2d 1180 (Fla. 1st D.C.A.
2008).

Attorney-in-fact (AIF) signed the
nursing home admission agreement,
which contained an arbitration clause.
The trial court held that the POA did
not grant any power to enter into an
arbitration agreement.

The court held the broad POA un-
equivocally expressed the principal’s
intent to make a comprehensive grant
of authority to the AIF. Therefore, the
grant of authority in the POA autho-
rized the AIF to consent to arbitra-
tion. Reversed.

Levine v. Levine, 4 S0.3d 730 (Fla. 5th
D.C.A. 2009).

Son filed an incapacity petition
against his father. The examining com-
mittee members determined the father
was not incapacitated, and the court
dismissed the petition under Florida
Guardianship Law and ordered the
son to pay the committee’s fees.
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The son did not have a right to an
evidentiary hearing to challenge the
opinions of the examining commit-
tee. Once the examining committee
concluded that the alleged incapaci-
tated person had full capacity, the
trial court was required to dismiss
the petition to determine incapacity.
However, the court can award fees
only if it finds the petition was filed
in bad faith, F.S. §744.331(7)(c). Af-
firmed in part and reversed in part.

Bigelow v. State of Florida, 997 So.2d
1249 (Fla. 5th D.C.A. 2009).

Defendant challenged amount of
restitution after pleading no contest
to exploitation of the elderly. At the
restitution hearing, the only evidence
was testimony from an employee of
defendant’s former employer, an
agency that assisted the elderly with
certain tasks. The witness had no
personal knowledge of the victim’s
losses and testified about those losses
based upon her review of the victim’s
unauthenticated bank records, which
were also admitted into evidence.

The State must prove the amount
of the victim’s loss. Hearsay evidence
may not be used to determine the
amount of restitution when there is
a proper objection. Remanded.

Morris v. Knight, 1 S0.3d 1236 (Fla.
4th D.C.A. 2009).

Three persons filed competing peti-
tions to be appointed guardian: ward’s
first cousin; the daughter of the first
cousin; and a neighbor and friend of
ward. The court appointed the neigh-
bor based on his fitness to serve as
guardian and ward’s demonstrated
wish to entrust her care to him. The
relatives alleged they should be given
statutory, preferential consideration
and that the neighbor had a conflict
of interest.

The appointment of guardian is a
discretionary act of the trial court,
which must be supported by logic and
justification and founded on substan-
tial competent evidence. Relatives

continued, next page
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receive preference in appointment;
however, the court has the discretion
to give preference to a non-relative
who possesses particular experience
or ability to serve as guardian. The
best interest of the ward trumps oth-
er considerations in the appointment
of a guardian. The relatives did not
demonstrate how moving ward to a
“better” nursing home would best
serve her interests. The relatives had
minimal involvement in ward’s care.

The relatives contended that be-
cause the neighbor-guardian is the
sole beneficiary of ward’s will, he
stands to gain more by spending less
on her care. There was no record evi-
dence of such conflict. It did not appear
from the record that ward had any sig-
nificant assets other than her house.
The findings of fact reflected that the
neighbor selflessly used his own mon-
ey for ward’s care while her relatives
remained minimally involved in her
life. The allegation was also not pre-
served for appellate review. Affirmed.

Macintyre v. Wedell, 12 So0.3d 373
(Fla. 4th D.C.A. 2009).

Settlor executed a revocable trust
agreement transferring her assets to a

revocable trust. Under the terms of her
will, the residue of her estate would
pour over into the trust. At the time
of her death, the residue of her trust
was to be equally divided among three
of her sisters. Following her death, her
sister Maclntyre as trustee filed suit
against sister Wedell, alleging that
just weeks prior to her death, settlor
had placed her money into an account
that was jointly titled in hers and
Wedell’s names and that settlor had
transferred cash and securities to We-
dell. The trustee alleged the transfers
were made when settlor was suffering
from physical and mental ailments
and were the product of Wedell’s un-
due influence over her. The trial court
dismissed the suit with prejudice.

Under Genova, a co-trustee could
not seek to preclude settlor from re-
voking her trust on the grounds of
undue influence, but suggested that
settlor could be precluded from revok-
ing the trust if she were incompetent.
In light of Genova, even after settlor’s
death, settlor’s revocation of her re-
vocable trust during her lifetime was
not subject to challenge on the ground
that the revocation was the product
of undue influence. Affirmed.

Sovereign Healthcare of Tampa, LLC
v. Estate of Huerta, 14 So0.3d 1033
(Fla. 2d D.C.A. 2009).

Decedent executed a durable pow-
er of attorney. Agent completed the
paperwork for admission to a nurs-
ing home pursuant to the DPOA.
Trial court denied motion to compel
arbitration in action for negligence
against the nursing home based upon
the McKibbin case, whereby the court
denied arbitration where the POA did
not give the agent the legal authority
to enter into an arbitration agree-
ment on behalf of the principal.

McKibbin was limited to the facts.
Here, the catch-all provision of the
DPOA indicated that it set forth a
broad and unambiguous grant of au-
thority to the agent, including grants
of authority to consent to hospitaliza-
tion and “to sign any and all releases
or consent required” to effectuate
such hospitalization. Reversed and
remanded.

Ehrlich v. Allen, 10 So. 3d 1210 (Fla.
4th D.C.A. 2009).

Involuntary petition to determine
competency was filed, and the subject
was not found incompetent.

The court reversed the award of
fees to the attorney for alleged ward.
Any award of fees incurred by counsel
appointed to represent the subject
must come, if at all, from petitioner.
See §744.331(7)(c), Fla. Stat. (2007).

Petitioner v. Florida Department of
Children & Families, Appeal No.
08F-01967 (District 07 Orange; Unit
66292, June 9, 2008).

Petitioner applied for MEDS-AD
in April 2007. DCF denied the ap-
plication because assets exceeded the
$5,000 limit between February and
June 2007. Husband and son signed
a handwritten document in October
1998 for $15,000 to pay off petitioner’s
mortgage to be repaid “whenever.”
No other details or repayment plan
appeared, and repayment had not
occurred. With assets depleted, ICP
was authorized July 2007.

In the absence of any repayment
plan or ongoing repayment, the

$15,000 described in the October
1998 document did not constitute
a bona fide loan for asset reduction
purposes. Thus, assets exceeded ICP
limits between February and June
2007. Appeal denied.

Petitioner v. Florida Department of
Children & Families, Appeal No. 08N-
00051 (district and unit information
redacted, June 9, 2008).

Petitioner was to be discharged
from the facility on the basis her
needs could not be met. Petitioner
desired to stay at the facility.

Petitioner had 23 doctors outside
the facility, and there was not proper
communication with the doctors in
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and outside the facility, medications
were not properly coordinated, she
smoked and drank against doctor’s
orders, she was noncompliant with
orders regarding her wound care and
she spent the entire day in a wheel-
chair. Petitioner’s needs could not be
met at the facility. Appeal denied.

Petitioner v. Florida Department of
Children & Families, Appeal No. 08N-
00035 (district and unit information
redacted, June 13, 2008).

Petitioner was Baker Acted in Feb-
ruary 2008 after several episodes of
violent or disruptive behavior and
was discharged with no advance no-
tice on an emergency basis that he



endangered the safety of others at the
facility. Petitioner wanted to return to
the facility.

Petitioner’s alleged behavior in-
cluded yelling at staff, hitting a fe-
male nurse in the chest after calling
her names, cursing, and lunging at
another nurse. Petitioner also dis-
played aggressive behavior with his
roommate.

Petitioner and his witnesses dis-
agreed with the events and char-
acterizations. The ombudsman be-
lieved the facility made late entries
in petitioner’s records to have records
to support the reasons for the Baker
Act. The facility countered that late
entries are allowed; altered entries
are not.

Petitioner’s behavior endangered
the safety of other residents in the
facility. Appeal denied.

Petitioner v. Florida Department of
Children & Families, Appeal No. 08F-
02416 (District 01 Escambia; Unit
88637, June 18, 2008).

Petitioner applied for ICP in Janu-
ary 2008. Petitioner’s assets included
alife insurance policy and a checking
account, which exceeded asset limits.
DCF advised petitioner to reduce
the assets by buying an irrevocable
preneed burial contract rather than
paying the nursing home. As a matter
of procedure, DCF explains its policy
to a petitioner or a representative but
does not mandate that spend down
of resources must be used for any
particular purpose.

Petitioner’s life insurance policy
had a cash surrender value, after
application of the burial exclusion
policy, of over $3,000 in excess of asset
limits. Appeal denied.

Petitioner v. Florida Department of
Children & Families, Appeal No.
08F-03997 (District 07 Osceola, Unit:
66292, Aug. 1, 2008).

Petitioner applied for ICP and es-
tablished an income trust in October
2007. DCF did not advise petitioner
of the amount needed to fund the
trust and processed the application
without an interview. In January
2008, petitioner received notice that
ICP benefits were denied from July
2007 through December 2007 based
on excess income. Petitioner funded
the trust in January 2008.

Petitioner’s income exceeded the
amount for ICP eligibility. Forman

v. DCF is similar to this appeal, and
it addressed DCF’s requirement to
advise ICP applicants at least oral-
ly of the conditions relevant to her
eligibility. DCF had an affirmative
duty to advise petitioner by at least
November 2007 of the federal benefit
rate for eligibility. The ACCESS Cus-
tomer Service Center and the policy
manual require an interview. It can
be assumed petitioner would have
fully funded the trust when informed
of the requirement. Appeal remanded
and partially granted.

Petitioner v. Florida Department of
Children & Families, Appeal No. 08N-
00130 (district and unit information
redacted, Aug. 1, 2008).

Nursing home sought to transfer
petitioner for nonpayment and im-
proved health so that he no longer
need the facility’s services. Petitioner
was admitted to the facility on Mar. 4,
2008. Medicaid benefits were applied
for in April 2008. ICP was autho-
rized effective Mar. 4, 2008, through
July 2008. The issuance date for the
transfer was July 1, 2008, when the
balance was $0.

The facility did not include a trans-
fer notice signed by the physician,
so the hearing officer dismissed the
transfer for improved health. The
transfer for nonpayment was prema-
ture. Appeal granted.

Petitioner v. Florida Department of
Children & Families, Appeal No. 08N-
00090 (district and unit information
redacted, Aug. 4, 2008).

Nursing home sought to discharge
petitioner because the safety of other
individuals in the facility was endan-
gered. Petitioner had dementia and
was accused of displaying problem
behaviors including spitting in the
hallway, wandering, agitation and
fighting with her roommate and staff.
The respondent alleged the outbursts
had been ongoing since February
2008 and continued into June 2008.
Petitioner’s daughter thought every-
thing was under control since her
medications had been changed, and
petitioner was more relaxed.

The hearing officer cannot rely
solely on hearsay when rendering a
decision. The petitioner’s behaviors
were not acceptable and needed cor-
rection. However, there was not the
requisite level of clear and convincing
evidence that petitioner’s continued

stay at the respondent facility endan-
gered other individuals’ safety. Fur-
ther, F.S. §400.0255 (7)(b) required
the resident’s physician or medical
director to document why petitioner’s
stay at the facility would endanger
the safety of other individuals at the
facility. Appeal granted.

Petitioner v. Florida Department of
Children & Families, Appeal No. 08F-
03663 (District 10 Broward, Unit
88139, Aug. 7, 2008).

Petitioner applied for ICP in March
2008. DCF denied petitioner’s appli-
cation for benefits from September
2007 through February 2008 due to
excess assets, but benefits were ap-
proved for March 2008. Petitioner
argued that funds were restricted
pursuant to court orders and were
therefore unavailable.

DCF’s counsel agreed in June 2008
the funds were for use for compensa-
tion of the guardian and were re-
stricted as of the date of the order,
which covered a retroactive period.
Counsel instructed DCF to respect
the court order. Hearing officer agreed
they were restricted and petitioner
should be approved for September
2007 through February 2008. Appeal
granted.

Petitioner v. Florida Department of
Children & Families, Appeal No. 08N-
00106 (district and unit information
redacted, Aug. 19, 2008).

Nursing home sought to transfer
petitioner on the grounds that her
needs could not be met at the facility.
Specifically, petitioner’s complaints
about the food were affecting other
residents. Petitioner was also accused
of hoarding food, refusing to take
antidepressants and not being com-
pliant with her plan of care.

Petitioner’s complaints were un-
fortunate but did not rise to a level
where her needs were not being met.
The respondent showed no evidence
that as a result of petitioner’s dislike
of the food she was malnourished,
losing weight or being affected medi-
cally. Appeal granted.

Petitioner v. Florida Department of
Children & Families, Appeal No.
08N-00106 (District 04 Duval, Unit:

ICP, Aug. 8, 2008).
Law firm submitted petitioner’s
ICP application. DCF questioned
continued, next page
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Fair Hearings Reported
from preceding page

transfers from banking accounts.
While the spend-down schedule ac-
counted for $50,000, no explanation
was provided for the disposition of
$53,000.

Petitioner’s daughter-in-law as-

serted law firm handled the ICP
application. Wanting to avoid being
charged by the attorney for each call,
she contacted DCF directly. Due to
client’s direct contact with DCF, the
law firm terminated representation
and sent a copy of termination to
DCF. DCF learned of additional bank
accounts. Petitioner’s daughter-in-
law admitted the excess assets, but
asserted she transferred the funds

according to the directions of the at-
torney, who had information regard-
ing the second spend-down schedule,
but would no longer communicate
with her. The attorney denied the
existence of a second spend-down
schedule for $53,000 and sent a copy
to DCF.

Documentation did not explain the
transfer, which rendered petitioner
ineligible for ICP. Appeal denied.

* % % Fair Hearings Reported order form on back page. * * *

ASK US ABOUT:

administrative practices

If you’ve got questions, we’ve got answers!

invaluable resource.

+ Law Firm Management- Firm structure and governance; financial and personnel management;
records information management; work flow processes and more

e Law Office Technology- Technology utilization, tips and trends

e Law Firm Manager Training- On-site training includes:
- Staff selection and supervision;
- Performance measurement;
- Bookkeeping functions, including trust accounting;
- Proper docketing, calendaring and conflict checking; and
- Overall office management responsibilities

e On-site Consulting- In-depth review of the efficiency and effectiveness of the firm’s

Starting, closing or merging...
LOMAS provides assistance.

Q\\G\‘\TS'PUHS The Law Office Management Assistance Service of The Florida Bar Q\G\'\T5°PU,98
& &
5? 0‘% Developing Business Management Practices § o‘%
2 3 within the Law Firm Today to Promote Efficiency and 3 3
S s Professionalism for the Law Firm Tomorrow 3 N
% = % &
%, " %, oY
\O
46 s Call Toll-Free 866.730.2020 46 paores”
THE FLORIDA BAR THE FLORIDA BAR

Or visit us on the web at www.floridabar.org/lomas

If you have questions or concerns about the
management of your practice, our LOMAS
Practice Management Advisors are an
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The Elder Law
Certification Review
Course

COURSE CLASSIFICATION: ADVANCED LEVEL

January 14 - 15, 2010
JW Marriott Grande Lakes/Orlando

4040 Central Florida Parkway
Orlando, FL 32837
(407) 206-2300

Thank you
GOLD SPONSOR

SILVER SPONSORS
Guardian Pooled Trust

E.P.I.C., LLC & SunTrust
Course No. 0981R

[@
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Schedule of Events

Thursday, January 14, 2010

7:50 a.m. — 8:20 a.m.
Late Registration — Continental Breakfast

8:20 a.m. — 8:30 a.m.
Welcome and Announcements
Len Mondschein, Miami

8:30 a.m. — 9:20 a.m.
Health Care Directives and Proxies
Scott Solkoff, Delray Beach

9:20 a.m. - 10:10 a.m.
Pre-Mortem Legal Planning
Nikki Boone Melby, Brevard, NC

10:10 a.m. — 10:30 a.m.
Break

10:30 a.m. — 11:20 a.m.
Probate, Elective Share and Homestead
Mike Pyle, Daytona Beach

11:20 a.m. — 12:00 p.m.
Trust Administration
Patrick Lannon, Coral Gables

12:00 p.m. = 1:10 p.m.
Lunch (included in registration fee)

1:10 p.m. —2:00 p.m.
Social Security
David Lillesand, Miami

2:00 p.m. — 2:30 p.m.
Special Needs Trust
David Lillesand, Miami

2:30 p.m. —2:50 p.m.
Break

2:50 p.m. —3:40 p.m.

Long Term Care Insurance, Annuities, and Reverse
Mortgages

Joe Karp, Palm Beach Gardens

3:40 p.m. —4:10 p.m.
Age/Disability Discrimination
Gary Anton, Tallahassee

4:10 p.m. —4:40 p.m.
Administrative Advocacy
Ellen Morris, Boca Raton

4:45 p.m. —5:45 p.m.
Reception — All Attendees Invited

Friday, January 15, 2010

7:50 a.m. — 8:20 a.m.
Continental Breakfast

8:30 a.m. — 9:20 a.m.
Guardianship
Enrique Zamora, Miami

9:20 a.m. — 9:50 a.m.

Medicare

Representative — Center for Medicare Advocacy, National
Office, Connecticut

9:50 a.m. — 10:00 a.m.
Break

10:00 a.m. — 10:50 a.m.
Medicaid Planning after DRA
Howie Krooks, Boca Raton

10:50 a.m. — 11:20 a.m.
Housing Options
Victoria Heuler, Tallahassee

11:20 a.m. —12:10 p.m.

Ethics

Rebecca Morgan, St. Petersburg, Roberta K. Flowers,
St. Petersburg

12:10 p.m.— 1:10 p.m.
Lunch (included in registration fee)

1:10 p.m. — 1:40 p.m.
Nursing Home Torts/Resident Rights
Ed Boyer, Sarasota

1:40 p.m. —2:10 p.m.
VA Benefits
Alice Reiter Feld, Tamarac

2:10 p.m. —3:00 p.m.
Litigating for the Elder Law Attorney
Twyla Sketchley, Tallahassee

3:00 p.m. — 3:20 p.m.
Break

3:20 p.m. —3:50 p.m.
Tax
Steve Kotler, Naples

3:50 p.m. —4:20 p.m.
Abuse, Neglect, and Exploitation
Erika Dine, Bradenton

4:20 p.m. —4:50 p.m.

Tips for Certification Exam

Len Mondschein, Miami, Marjorie Wolasky, Miami, Jana
McConnaughhay, Tallahassee,and Enrique Zamora,
Miami
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HOTEL RESERVATIONS

A block of rooms has been reserved at the JW
Marriott Grande Lakes/Orlando, at the rate of $159
single/double occupancy. To make reservations,
call the JW Marriott Grande Lakes/Orlando directly
at 1-800-228-9290. Reservations must be made by
12/23/09 to assure the group rate and availability.
After that date, the group rate will be granted on a
“space available” basis.

CLE CREDIT

CLER PROGRAM
(Max. Credit: 16.0 hours)
General: 16.0 hours Ethics: 1.0 hour

CERTIFICATION PROGRAM
(Max. Credit: 16.0 hours)
Elder Law: 16.0 hours Health Law: 8.0 hours
Tax Law: 3.5 hours Wills, Trusts & Estates: 16.0 hours

Seminar credit may be applied to satisfy CLER / Certification requirements in the amounts specified above, not to exceed the maximum credit. See the
CLE link at www.floridabar.org for more information.

Prior to your CLER reporting date (located on the mailing label of your Florida Bar News or available in your CLE record on-line) you will be sent a
Reporting Affidavit if you have not completed your required hours (must be returned by your CLER reporting date).

ELDER LAW SECTION

Babette Bach, Sarasota — Chair
Leonard Mondschein, Miami — Chair-elect
David Hook, New Port Richey — CLE Chair

Leonard Mondschein, Miami — Program Chair

REFUND POLICY: Requests for refund or credit toward the purchase of the audio CD or course
books for this program must be in writing and postmarked no later than two business days fol-
lowing the course presentation. Registration fees are non-transferrable, unless transferred to a col-
league registering at the same price paid. A $25 service fee applies to refund requests. Registrants
who do not notify The Florida Bar by 5:00 p.m., January 4, 2009 that they will be unable to attend
the seminar, will have an additional $60 retained. Persons attending under the policy of fee waivers
will be required to pay $60.

Those who have applied to take the certification exam may find this course a useful tool in prepar-
ing for the exam. It is developed and conducted without any involvement or endorsement by the
BLSE and/or Certification committees. Those who have developed the program, however, have
significant experience in their field and have tried to include topics the exam may cover. Candidates
for certification who take this course should not assume that the course material will cover all topics
on the examination.
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j@ ON-LINE:
www.floridabar.org/CLE

MAIL: E FAX:
Completed form with check Completed form to 850/561-5816

Registration

Register me for “The Elder Law Certification Review Course.”
ONE LOCATION: (309) JW MARRIOTT GRANDE LAKES, ORLANDO (JANUARY 14-15, 2010)

TO REGISTER OR ORDER AUDIO CD OR COURSE BOOKS, BY MAIL, SEND THIS FORM TO: The Florida
Bar, Order Entry Department: 651 E. Jefferson Street, Tallahassee, FL 32399-2300 with a check in the appropriate
amount payable to The Florida Bar or credit card information filled in below. If you have questions, call 850/561-
5831. ON-SITE REGISTRATION, ADD $25.00. On-site registration is by check only.

Name Florida Bar #
Address
City/State/Zip Phone #

AJC: Course No. 0981R
REGISTRATION FEE (CHECK ONE):

Member of the Elder Law Section: $265
Non-section member: $290
Full-time law college faculty or full-time law student: $195

Persons attending under the policy of fee waivers: $60

Includes Supreme Court, DCA, Circuit and County Judges, Magistrates, Judges of Compensation Claims, Administra-
tive Law Judges, and full-time legal aid attorneys if directly related to their client practice. (We reserve the right to verify
employment.) Fee Waivers are only applicable for in-person attendees.

COo0D

METHOD OF PAYMENT (CHECK ONE):

U Check enclosed made payable to The Florida Bar
U Credit Card (Advance registration only. Fax to 850/561-5816.)

O MASTERCARD [ VISA [ DISCOVER [OAMEX Exp. Date: / (MO./YR.)

Signature:

Name on Card: Billing Zip Code: _
Card No.

U Check here if you have a disability that may require special attention or services. Please attach a
general description of your needs. You will be contacted for further coordination.

U Enclosed is my separate check in the amount of $50 to join the Elder Law Section. Membership expires June
30, 2010.

COURSE BOOK - AUDIO CD - ON-LINE - PUBLICATIONS

Private taping of this program is not permitted. Delivery time is 4 to 6 weeks after 1/15/10. TO ORDER AUDIO
CD OR COURSE BOOKS, fill out the order form above, including a street address for delivery. Please add
sales tax to the price of tapes or books. Tax exempt entities must pay the non-section member price.

Please include sales tax unless ordering party is tax-exempt or a nonresident of Florida. If this order is to be purchased by a
tax-exempt organization, the course book/tapes must be mailed to that organization and not to a person. Include tax-exempt
number beside organization’s name on the order form.

U COURSE BOOK U AUDIO CD
Cost $50 plus tax (includes course book)
(Certification/CLER credit is not awarded for the $265 + tax (section member)

purchase of the course book only.) $290 + tax (non-section member)

TOTAL $ TOTALS

Related Florida Bar Publications can be found at http://www.lexisnexis.com/flabar/
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NEW EDITIONS
¥/ FROM THE FLORIDA BAR

PROBATE RULES

2009 EDITION WITH CD-ROM

The 2009 Edition features the full text of all probate and guardianship rules, with the

committee notes, rule histories, ond statutory and rule references for each mle.

Aso provided ore:

® [lorida Probote Code

® Trust administration statutes (both the new Florida Trust Code ond the
former trust law)

* Principol ond income low

® Florido Guardionship Low

® Statutes gaverning the right to decling liteprolonging procedures,
ond reloted stofutes

® (Constitutianal provisions regording homestead for reference

37

*PLUS SALES TAX, SHIPPING & HANDLING WHERE APPLICABLE.
1 VOLUME, SOFTBOUND WITH C-ROM, 512 PHGES
PUB# 22736 = ISEN: 9781422455456 » ©2009

Nl
FILIHL
VeI MO IS

AFLRA TR

GUARDIANSHIP
PRACTICE

6TH EDITION WITH CD-ROM

Guardianship Fractice offers o condse, complete guide to this dynomic and complex

oreo of law, from preguardianship planning through terminafion. In- addifion to

exploring guardionship altematives, siessing medicol and legol issues, it analyzes o
focets of peoctice under FS. Chapter 744,

The new Sixth Edifion brings you up-to-date on the significant changes over

the lost few years up thiough the 2008 session of the legisloture. This

includes discussions of the newly omended guordion advocate provisions,

the disclaimer law, and the changes to the Uniform Tronsfers to Minars Act

The new edifion ko features o chopter on end-ofife issues thot indudes

on analysks of the londmark Schiovo cose, and includes forms for
quordionship proceedings ond advance core directives.

160

*PLUS SALES TAX, SHIPPING & HANDLING WHERE APPLICABLE.
1 VOLUME, SOFTBOUND WITH CD-ROM, 720 PAGES
PUB# 22629 » ISBN: 9781422451397 » ©12008

TO RECEIVE A 20% DISCOUNT ON FUTURE UPDATES FOR THESE PUBLICATIONS CALL 1-800-533-1637 TO BECOME A SUBSCRIBER
UNDER THE AUTOMATIC SHIPMENT SUBSCRIPTION PROGRAM AND TO OBTAIN FULL TERMS AND CONDITIONS FOR THAT PROGRAM.

ORDER TODAY! CALL TOLL-FREE 800-533-1637 ORVISIT WWW.LEXISNEXIS.COM/FLABAR
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The Florida Bar

PRSRT-STD
651 E. Jefferson Street U.S. POSTAGE
Tallahassee, FL. 32399-2300 PAID

TALLAHASSEE, FL
Permit No. 43

FAIR HEARINGS REPORTED

The Elder Law Section is making available by subscription copies of the reported fair hearings regarding
ICP Medicaid. Also included in the packet are policy clarification correspondence copied to the Elder Law

Section from the Department of Children and Families.

The reports are emailed on a monthly basis and posted on the section’s website at eldersection.org. It
takes approximately 30 to 60 days after the month’s end to receive the opinions, so mailings will typically

be several months behind.

ANNUAL SUBSCRIPTION: $150
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Fair Hearings Reported
ORDER FORM

NAME: Bar #:

ADDRESS:

CITY/STATE/ZIP:

EMAIL ADDRESS:

PHONE: ( )

METHOD OF PAYMENT:

A Check (in the amount of $150) payable to: “The Florida Bar Elder Law Section”
U Master Card O VISA U1 American Express

Card No.: Expires: /

Name of Cardholder:

Signature:

FAX TO: 850/561-5825.
MAIL TO: The Florida Bar Elder Law Section, 651 East Jefferson Street, Tallahassee, FL 32399-2300
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