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LAKE WORTH, FL 33487-0000
APPEAL NO. 08F-07762

PETITIONER.

Vs
CASE NO. 124804615
FLORIDA DEPT OF CHILDREN AND FAMILIES
DISTRICT: 08 Palm Beach
UINIT: 88322

RESPONDENT.

FINAL ORDER

rstant to notice, an adminisirative hearing was convened befors the
undersignad hearing officer on January 23, 2007, at 1127 am., in Lake Worth, Florida.
The patitionsr was not preseit  Representing the petitioner was Michasi W. Connors,
Esa., PA, Appearing 85 winmesses ware! Lany fdarcus, estale planner and insurance
specialist; Sonja Kobrin, vwner, VIP Care Managemenl; and Marta Strong, benefit
soecalist manager, VIP Care Management. Representing the Depariment was Teny
Verduin, atiorey, District & Legal. Appearing a8 a withess was Ghuek Maikkulz,
specialist . Presert as a court reporter was Teresa Woile. Thi record remamed open
for two weeks {(unt] February 8, 2007} in order that the parties might submit Proposed
Final Orders. The Proposed Findings of Fact and Conclusions of Law submilted by M

Connors was received Janyary 25, 2008, No proposat was su mitted by the respondent.
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{BSUE

Al lasue was whether the Depariment was correct in denying Institutional Care

Program {ICP) Medicaid due to the petitionar transferring funds {assals) that exceeded

2

fits from the date of application

Program efigibility limits. The petitioner is seeking all bene
and any ratroactive behefits effective August 31, 2008, The petitionsr carries the blrden
of sroof.
FINDINGS OF FACT
The petitioner is a ninaty year oid (DOB S resident of a nursing facility sinde

Admrust 31, 2008, An application for Instifutional Care Pragram (iCP) Medicaid henhafis

i,

was submifted, on his behaif, September 27, 2006, As pert of the efigibility delermination
process, the Department must soneider, among al fFfactors, the petiionat’s assets arwd

wheiher o transfer of those assets corured.

AN 14

Eiriar to the submission of the applisation, the pefitionsr purchased a reversionary
annuity ingurance policy September 22, 2008. Whenever there is a financial instrument
invoived with the application, the Department will seek guidance as o how i shouki be
freated.

On October 8. 2006, the Department's caseworker made inquiry to the
Depariments Program office as to how to treat the reversionary annuily. The refjusst was

submitied citing the Depariment’s policy 1840.0505 04, Ratiremert Funds. The
casaworkerand har supenisor scught advide as lo whether the rev ersionary anmutly

should be sxcluded or cointad as an asssl, This fnancial product was purchased for
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$127 226 with ihe two beneficiartes (o receive monthly amounts over the course of their
lives or ian years, whichever ooowrs first

The Program office sent the inquiry to its Tallahassee headquarters October 12
2006, Headguarters responded by tslephone November © 2008 and on thelr internet site

Novernber 15, 2008

The reversionary annuity policies appear to be some sorf of an

anmuity, hist the end resuit would be the same for eligibifity whether itis

iroated as 2n annuity o as fife nsurance. Tha fact the individual purchases

something and does not receive falr compensation in hisfher lifelime is the

deciding factor, In sither case, the clignt doesn't get fair compensalion

{sﬂm@on@ clse gets it when they die), so it is trested as a transfer of assets

without fair cormpensation.

Upan receipt of this information, the Department denied the application
Kovember 18, 2008. However, the Depariment doas concede that there are assels that #
wilf not consider (excludedi such as one wehicle, one home (property}, and life insurance
wilh ng dash value,

The petitioner's repressntative, with the assistance of Mr. Marcus, explains that
Riark's Law Dictionzry defines an annully a8

A right to recsive fived, periodic payments. either for Hife or for a tem

of vears. Specizl rules apply to employse retirerent plan anhulties,

Further. using A Handbook of Personal insurance Tarminglosy, 1968, the definition

of reversionary annuity &

A life insurance policy conditioned on the survival of the baneficlary
payond the lifs of the insured and payable to the bensfitiary 8 a stated
ameunt per month oF vear only s6 fong a8 the beneficiary fives and
cormmencing with he death of e insured.

Using the same sourcs. the definftion of annuity, survivorship is:
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An annufly payable to the annuitant for the pefiod during which ha

survives the insured, Alse known as a reversionary annuity, s infact a life

insurance sontract coupled with an annuity sgreement. One iife s insurad

arder to provide a life annuily for a secend ife.

The application for the reversionary gnnuity stales a guarantes issus, a term used
when purchasing insurance. niot an annuily. This financial product has no gash surrender
yalue, i& irrevocabie, and non-assignable. This is not a retirsment fung Ag Mr. Marcus
gxplaing the major difference between a term [ife ingurances policy and a reversionary
snnuity s that upon the death of the insured, a term life poficy holder will recsive a lump

sum payvent. With' a reversionary annuity, the banefit is paid out i monthly amounts

var the nourse of the contracted period.

bkt

of

This Rrancial product was issued by Fidelily and Guaranty Life Insurance Company
a8 & e insurance policy with the approval of Florida’s Office of Insurance Regulation
{Patitionsr’s Exhibit ¥}

The Depariment notes that the application for the reversionary annuity wanted it to
ba rushad for approval dug to Medicald ime deadfines. To them this was an tdicalion
that 1 transler had taken place. fo shelter the assel, The Dapanment axplains that the

Htls used o purchase the reversionary annuity could have been used to pay for the

nusing home.

Finglly, the reprasentative explains thet the reversionsry annulty is an irravocable
e insurance policy with no cash value that should be exsluded as any other term e
palicy would be. 1tis not g refirerment fund annuity. '

CONCLUSIONS OF LAW

Fia Adinin, Code 85A-1 303 Assels stales in part
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(1} Specific policies tonceming assets vary by program and are found
int faders statutes and regulations and Florida Statuies.

£2y Any individual who has the legal abllity 1o dispose of an inderest in an
B d 7 vt ;
assst owns the asset

{3) Once the individual's ownership inferest of an assef(s) established, the
avaiability of that asset must be determined. Assed{s} determined not to be
ayaliable are not considered in determining efigiblity. Assets are considered
available to an individual when the individual bas unrestricted access o it
Accessibility depends on ihe legs! stucture of the acoount or propery. An
assat is countable, § the asset s available 1o a representative possessing
tha legal ability to make the assat available for ancther's support o
maintenance, svern though the representative chobses not 1o do so. Assels
riot available due to legal resticlions are not considered in determining tolal
available assats uriess the legal restrictions were caused of requested by

" e Individuat or anciher acting at thair request or on their bahalf,

sl

554-1.702 Special Provisions siates in part

{1} Rules B5A-1.707 through 85A-1.715, FA G, implement Medicaid
soverage provisions and options avallable to stales under Titles XVt and Xi¥%
of ihe Social Seourity At

123 Date of Eligibiiity. The date aligibility for Medicaid begings, This was
formarly cafled the date of entiiement. The date of elighility inclutes the
thrae months immediatsly proceeding the month of application {oalled the
retroactive period). Eligitiiity for Madicaid begins the Trst day of o month i
an mdividual was sfigible any time during the month...

g54a.1 712 88i-Related Medicaid Resource Elfgibility Criteria siates in part:

(1) Resource Lirsits. If an individual's total resources are equal o of
below the prescribed rescurce fimits at any fime during the month the
individual is sligible on the factor of resources for that month. The resource
Bmit s the S8 limit sbecified in Rule B5A-1.716 FAL ..

(23 Exclusions. The department follows $81 policy prescribed in 20 GCFR
Part 416 in deternining what s counted as a resourne with the following
excaptions, as mandated by federal Medicaid polivies. or aduiional
axclusiong. as adopied by the department under sechion 42 U.SL §
1388aN{2).
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{e} Tha cash surrendar value of e insurance policies is excluded as
resources if the combinad face valug of the policies 18 32,500 or less.

{3} Transfer of Resources and Income. Accarding to 42 U.8.C. § 1398p(o). i
an individual, the spouse, or their legal representative, disposes of
resoyrces of income for less than falr market vahie on or after e ippk back
data, the departiment must presume that the disposal of resources or incoms

was to become Medicaid eligible and impose a pericd of ineligibility for
nursing facility care sevices or HCBS walver services. The ook back psriad
is 36 months prior 1o the date of application, except in the case of o trust
reated as a transfer in which case the look back peried i 80 months prior fo
the date of applicatiun. These transfer policies apply to actual transfers
rade by applicants for institutional Hospice services that occur on or affer
October 1, 1858,

{8) The deparment follows the poficy for transfer of assets mandated by 42
U.8.C. §5 1308p and 1398 *s. For transfars prior o Oclober 1, 1893, transfer
poficies apply only o transh eis of resources. For lransfers on or affer
Ooteber 1, 18983, transfer polices apply 1o the transfar of income and

TBSCUYCES.

fb} Whan funds are fransferred 1o & refirerment fund, ing ﬁ.&jsr‘g annuities,
within the transfer ook back period the department moust determine if the
individual will receive fair marks! compensation i thay [ifgtime from the
fund. If fair compensation will be received in their ifetime there has been no
ansfer without falr compensation. if not, the establishment of the fund must
e regarded s a transfer without fair compensation. Falr compensation

. shalt be saloulaied based on fife sxpectancy tablés published by the Office
of the Actuary of the Social Security Administration. Bes Rule 85A.1.718,
FAG.

{£) Mo penally or percd of meiigibi'tifv shall be imposad against an individual
for ransters describad in 42 U1.5.0. § 1386pici{2).

42 U.S.C. § 1388p{ci{2) states in perdinent part:

{2) An individual shall not be ineligible for medical essistance by
reason of paragraph {1 to the axtent that -

{Aj the assels transfered ware a home

{2).the ansals
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i) were transferred io-the individual's spouse or to anuther for the sole
penefit of the individual's spouse,

i) were transferred from the individual's spouse to ancther for the sole
nanefit of the individual's spouse,

4y were transferred 10, or to a trust (including a trust described in

1

stibsection {d){4) of this section) established solely for the benefit of, the

bod

individual's child desoribed in subparagraph (AXINHL or

fiv) were transferred o & trust {including a trust describad in subsection
{d)(4) of this section) established solely for the henefit of an individual urder
85 years of age who is dissblad {as defined in section 1382c(al(3) of this
fitie}

{C)-a satisfactory showing is mads to the Siate (in acoordanoe with
requlations promuigated by the Secretary} that (i) the individual infended fo
dispose of the assets elther o fair market value, or for othar valugble
consideration, (5 fhe assets wers transferred exclusively for a purpose other
than to qualify for medical assistance, or (i) sh sssels ransferred for less
van fair harke! value have Deen returmned o the individual of

{0 the State determings, undet procedires sstablished by the State {in
acoordance with standards spesified by the Secretary, that the denial of
shgibiiity would work an undus hardship as determined on the basis of
ceitaria sslablished by the Secrelary,

)
13G6a() of this Hthe) may not provide for any period of
individual due to iransfer of resourcas for less than fal
in arcordance with this subsechion.

A State {including s Siate which has elected reatment undar section
inaligibiily for an
rimarket value except

Fla. integrated Pub. Policy Manual states in part:
1840 0505 04 Retirament Pumds (MBS, 8FP)

Retirament funids are annuities or work-related plans for providing income
when employment gnds {g.g.. relirement plans adrinisterad by an employes
¢ union, disabitity, or pension). Other exampies are funds heid inan
individual retirement aocount (IRA} and plans for seif-employed mndividuals
(sometimes referrad to as Keogh plans],
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Retrement funds must be considered as an asset or as incoms, unlass thay
are considerad unavailable. Retirement funds purchased on or after Apri 1,
1966, may be regarded 2s a fransfer of assels under certain conditions (see
apecial policy on [CP, eto., batow),

If am individual is aligible 1o receive regular perodic paymanis frem a
retirermant fund, the payments sre congidersd unesmed income and the
fund is not considered an asset ¥ the individual. (i the individual s eligible
1o receive payments but slects ol to, he & insfigitle due 1o Tallwe to file for
othar benefits to which he is swvitied.)

if the individual is not sligibie o receive peripdic payments from the fund, the
funds are considerad an asset in the amount that is currently available. Any
penalty imposed due to sarly withdrawal can be deducted whan compiting

d
e value of the funds, but any texes due are not deductble.

& retirernent fund is not an asset if an individua! miust terminats smployment
n order fo obiain any payment,

iry the morith a previously tnavailable refirement find becomes available, it
is nefiher an available asset nor meoms unless a pericdic payment is
received, If a periodic payment is recelved, It is considered uneamed
incorne. In the month following the month the Rind becemes available, te
fund must be considersd an availahle asset to the individusl uniess periodic
sayments begin, In which case the payment is considered unsamed income,

For example, the client owns an IRA which is unavailable untl he turns age
58 i December. He must begin lo receive periodic paymants in January or
the IRA will be considered an available assét o him. I b receives periodie
payments, the paymend is considered uneamed incame 1o him beginning in

Jasuary, and is not considered an asset in December,

The following policy applies to ICP, institutionalized MEDS-AD, and HCBS
oaly:

1. Fa retiremant fung gurchasad on or after (4701795 is established within
e transfer of assets lbok-back period, an evaluation miust be dong fo
determing i ihe individual can expect to receive falr compensation from ihe
fund in his lifetims {s8e passage 1640,0608.62).

2. ¥ the individual can expadci 10 repeive falr compensation rom the
refirement fund in his ifelime. ne transfer of assets {or income) has
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pecurred. H he cannot expent 16 freceive a fair rafurn in his fifstime, the
gstablishment of the acoount must be regardsd as 3 transter of assets.

Refar to Section 1840.0600, =l seq., for procedures on how 1o detering

fair compensation wilt be received and if not, how io compute the
unoompensated value of the fund.

1640.0654 Life Insurance {MBS], 5FF)

A life insyrance policy is considersd only fo the extent of s cash surtendsr
value. However, if the fage value of all [ife insurance policies on any one
individuat totale %2 500 or less, no pait of the ,dsh wreender value of any
such policy or policies will be taken info account. Life insurance having no
cmsh surrender value {for axample, term insurance or burial insurance) is not
considered in determining the face value of iInsurance and s axciuded from

=i computations.

The reapondent denied the petitioner’s application as thay helisve the peliioner
rensferred assets without receiving fair compensation. The critioal questions are how 1o
dafine the financied instrument i quastion, the reversionaty annuity, and whether the
Daparrment correctly viewsd the purchass as an assel ransfer. The petitioner has the
surden of proof 1o show that fair compensation was received.

Evidence and testimony given by the petitioner’'s representative and witness
indicats that the :%vars ionary annulty is a #e insurance policy. The beneficiary is paid out
in monthly installments following the daath of the pel elicy holder rather than as one lomp
sum ot i it were a tarm He insurance poficy.

The Department is focused on the “annuity” term ahd compares it to the typigal
anawity found in retirement contrasts. The retirement contract provides that an ndividua!

witt he considered as recaiving fair compensation if the dotiar amount of the paymenis

sntisipated o ba reckived based the on iifs expeciancy sabies equals the amount of the
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wansfer. An sxample is an individual with a five yvear (B0 month} life expeclancy transfers
260,000 and receives $4.000 per monih in payments. In this exampie there is no
argurnent that the petitione wilf receive fair compensation in thair lifetime from the
purchases,

The patifioner argued reversionary annuity policies is used as a term fo be coupled
with the [ife insurance aspect o ndicate the type of pavout only. Because this productis
e insurance with no cash value and not @ relirement fund, is ravocable, and ron-
sssignable, i is, solely as & financial nstrurient, excluded as an assel. The heating
officer agrees that fhe reversionary annuity poficy has ne vaiue that would be considered
avaiizble to the petitioner under the program rules.,

%

However, aithough the valug of & reversionary annully policy is excludad in
determining the petitioner's eligiiiity, the petitioner's action to ransfer funds thet could
have heen used o meat his nursing needs 1o a financial nstrument that makes thoss
funds unavailable should be eonsiderad a wansfer of assels under the program rules.

As to tha aspect as to whether there was a transfer of an asset, the hearing offier
Telies on BEA1. TAZ{3)e) which in tum refers to U.B.C. § 1398p{c1(2y

The U.8.C. allows axclusions for the transfer of 2 home. This is not ralevant to this
case. Exclusion allowance is also made i the assets were transferred to a spowse ot io
benefit fhe spouse. Agaln, this is not relbvant heré as the beneficiaries were the sonand
daughisrndaw.

There is no exclusion listed in the transfer rules that provides that rensferto 2

revarsionary annuity would be excluded from the fair market valoe .28t The partifal
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would, in this hearing officer’s opinion be most relevant, is hat i assetwas transfemad
without fair market value, and the transfer was made exciusively for a purpose other than

to gualify for medicsl assistance.

hore waS Ro svidence or testimony presented that would indicate that the

ravarsionary annuity was purchased for a purpose other than 1o aualify for medical

assistance. The purchase of the reversionary annully, five days betfore appiving for iICP

Medicaid, and not mesting any of the sxclusionary standards aliows the Department o

apply #s transfer penaity.

DECISION
The appaal is denied. The Department's action iz affirmed.

NOTICE OF RIGHT 7O APPEAL

This decision is fingl and binding on tha part of the departmant, if the pelitioner
disagrass with this decision, the petitioner may seek @ judichl review. To begin the judicial
raview, the petifioner must fle ona copy of @ "Notice of Appaal” with the- Agerncy Clerk,
Oifice of Legal Sepvices, Bldg. 2, Rm. 264, 1417 Winewood Bivd., Tallahasses, F 32338
4760, The petitioner must also file angiher copy of the "Notive of Appeal” with the
apgropriate District Court of Appeal. The Notices must be Fled within thirty (30) days of
the date stamped on the first page of the final grder. The petitioner must either pay the
court fess required by law or seek an order of indigenay 1o waive thoge Tees. The
department has no funds to assist in this review, ard any financial cbligations incurrad wil
e the petitioner's respensibility.
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P L £
./ A+ £ .
DONE and ORDERED this _/ %I _day ot% ML 2007,

in Tallahiasses, Flofida. .
/
L

3 ‘;}' . .
i"""‘%ﬁw,,“mw F‘%M 3}‘_,
Mahyn Littmbin @
Husiring Officer
Buiiding 5, Room 203
131¥ Winewond Boulevard
Tallahassse, FL 323858700
B50-44R.1428

Copies Furnished To: WILLIARM HEIDTMAN, Pelifioner
8 DPOES Martha Prock
Michae! W, Conndrs, £54.
Collesn Famsworth, Esq.







